CHAPTER 30

VIOLENCE IN THE WORKPLACE

§30.1

I. RECENT TRENDS & DEVELOPMENTS

§30.1.1

A. INTRODUCTION

The weakening of the U.S. economy in 2008 amplified challenges facing American
employers. Analysts predict that incidents of wdekp violence could potentially increase
through 2009 and 2010 as U.S. workers attempt pe edth changing work conditiorisAs
the recession in this country continues, and carpmrs of “all industries and sizes” continue
with “unprecedented layoffs,” some employees wdbkd their jobs, homes, retirement
savings, benefits, and job security, while otherpleyees will continue working with
increased pressure to perform and an overall fpelfrday-to-day uncertainfyThis “perfect
storm of stressful conditions¢ombined with recently passed legislation in statesh as
Florida, Georgia, and Louisiana, allowing employéesring weapons to the workplace,
could result in extreme tragedyore than ever before, employers will increasirtggycalled
upon to implement plans and solutions to proteeit tvorkforce and workplace.

§30.1.2

B. THE SCOPE OF THE PROBLEM OF WORKPLACE VIOLENCE

While discrete instances of workplace violence heaegeived substantial notoriety through
the media in recent years, the widespread frequericyiolence in today‘'s workplace
continues to surprise many American employers. gnwnding 20% of all violent crime in

! Ross Arrowsmith,Stress of Weak Economy May Increase Workplace Néi@leNORKPLACE
VioLENCE NEws, Nov. 30, 2008.available athttp://www.workplaceviolencenews.com/2008/11/12/
stress-of-weak-economy-may-increase-workplace-wamé

Z1d.

*1d.
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§30.1.2 CHAPTER 30—VIOLENCE IN THE WORKPLACE

the United States occurs in the workplace, injurimgre than two million workers annuafly.
Although the “typical” act of workplace violence e not involve a fatality, approximately
500 fatalities still do occur in the American wokkpe annually. Additionally, a recent
Department of Labor survey indicates that over S5iPall employer establishments with
1,000 or more workers reported an incident of viokein the preceding 12-month perfoih
stark contrast to these findings, however, les$ tB&@% of American workplaces have
implemented formal policies or procedures to addies-related violence, and only 20% of
private industry employers provide preventativeniray.” Researchers have attributed this
“gap,” at least in part, to a pervasive “lack ofameness of the scope and importance of the
probleng” and a denial of the potential for workm@adolence “until a tragic, violent event
occurs.

Notably, “violence” in the workplace includes belmvencompassing much more than
on-site physical attacks. The National Institute @ccupational Safety and Health broadly
definesworkplace violencas including not only “physical assaults and ttwes assault,”
but also verbal violence including verbal abusestility, and harassmeftA workplaceis
also broadly defined to encompass any location theeipermanent or temporary — where
an employee performs any work-related duty inclgdhe building, parking lots, surrounding
fields, clients’ homes, and the roadways to andhfwork assignments. In a recent national
survey, more than 40% of American workers repofiethg victims of violence in one or
more of these context®.These statistics and broad definitions are notyever, meant to
suggest that actual physical assaults are disapgdanm the core workplace. Indeed, in the
same survey, roughly 6% of workers reported actuading physically assaulted at work,
including being slapped, kicked, or attacked withieapont'

With respect to the most severe form of physicalevice, the overall number of workplace
homicides has decreased nearly 50% since 1984 mentioned above, however, researchers
are quick to point out that this downward trendimdikely to continue. Even in light of the
decreasing overall number of workplace homicidestain industries and demographic
groups remain uniquely at risk of job-related hadec For example, of the 105 work-related
deaths of first-line supervisors and managers tdilrgales workers in 2005, 70% were
classified as homicides. By comparison, homicidesoanted for only 41% of the

4 Dana Loomis,Preventing Gun Violence in the Workplad@onnecting Research in Security to
Practice (CRISP) Report Commissioned by the ASt&rational Foundation, Sept. 8, 2088ailable
at http://www.asisonline.org/foundation/guns.pdf.

51d.

% BUREAU OFLABOR STATS., U. S. DEP T OF LABOR, SURVEY OF WORKPLACE VIOLENCE PREVENTION
2005, at 1 (2006xvailable athttp://www.bls.gov/iiffloshwc/osnr0026.pdf.

"1d. at 3.

8 NAT'L INST. FOR OCCUPATIONAL SAFETY & HEALTH, WORKPLACE VIOLENCE PREVENTION
STRATEGIES& RESEARCHNEEDS § 2.1.

°ld. § 1.2.

9 Julia Thomson,47 Million Americans Are Victims of Workplace Agsgien, Jan. 18, 2006,

http://dailynews.mcmaster.ca/story.cfm?id=3767r(gia survey conducted by Aaron Schat, assistant
professor at the DeGroote School Business at Mavastiversity in Canada).

4.

12 BUREAU OF LABOR STATS., U.S. DEP T OF LABOR, NATIONAL CENSUS OFFATAL OCCUPATIONAL
INJURIES IN2005, at 2 (2006Rvailable athttp://www.bls.gov/news.release/pdf/cfoi.pdf.
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B. THE SCOPE OF THE PROBLEM OF WORKPLACE VIOLENCE §30.1.2

123 work-related deaths of police officers in teame yeal® Homicides also represented
24% of all workplace fatalities among women, as parad to 9% among men, although men
suffered a disproportionately large share (93%)albffatal workplace injuries? Finally,
according to the Department of Labor, nearly 78%lbivorkplace homicides were caused
by shootings” The total cost of all workplace violence is nowtireated to exceed
$120 billion annually, up from just $4.2 billion 992

What likely gets lost in a review of these statstis the often palpable — and highly costly
— negative after-effects that an incident of jolated violence or aggression can levy upon a
workplace. As one researcher put it:

Exposure to aggressive behavior at work is assmtiaith a wide range of
negative consequences for individuals and orgadoizgtincluding negative
work attitudes [and] reduced well-being . ... Thaet that such a large
percentage of the American population has expesgnavorkplace

aggression demonstrates the need to addr¥ss it.

In their roles as employers, states such as Nevk Yiawe recognized this urgent need to
protect government workers by enacting legislativet requires most public employers to
assess risks of workplace violence, and developlaa pf action to prevent it from
occurring® Legislation of this kind should only further encage private employers to do
the same. As terror and violence increasingly dateirthe newspaper headlines, employer
preparedness for, and responses to, workplaces erigst also withstand increased scrutiny.

Many advocates and legislators are focusing th#orte at decreasing aggressive, yet
perhaps less physically violent, behavior among leyges. Such behavior has become
known asworkplace bullyingand has received increasing attention in the pastral years.
The Workplace Bullying Institute definesorkplace bullyingas “repeated, health-harming
mistreatment of one or more persons (the targgt®ne or more perpetrators that takes one
or more of the following forms: verbal abuse, offiee conduct/behaviors (including
nonverbal) which are threatening, humiliating otinmdating, [or] work interference
(sabotage) which prevents work from getting dofleA 2007 nationwide survey of
employees revealed that approximately 37% of Armaerizvorkers (54 million) have been
bullied, and overall, 49% of workers have been ciffeé by workplace bullying when
including witnesses to bullying’.Moreover, the same survey indicated that bullyingp to

13 BUREAU OF LABOR STATS., U.S. DEPT. OF LABOR, CENSUS OF FATAL OCCUPATIONAL INJURIES
CHARTS, 1992-2005, at 14 (200&)yailable athttp://www.bls.gov/iiffloshwc/cfoi/cfch0004.pdf.

14 BUREAU OF LABOR STATS., U.S. DEP T OF LABOR, NATIONAL CENSUS OFFATAL OCCUPATIONAL
INJURIES IN2005, at 12.

¥d.at 7.

6 See Thirteen State Legislatures Have ConsidereckMame Gun Laws Since Oklahoma Firings
58 Daily Lab. Rep. (BNA), Mar. 27, 2006, at AA-1itifeg research from the Brady Center).

" Nearly Half of American Workers Experierfaiforkplace AbuséVITABEAT, Jan. 26, 200@vailable at
http:/mww.vitabeat.com/nearly-half-of-american-Wers-experience-workplace-abuse/f/1906/(quoting
Aaron Schat, assistant professor at the DeGrottedBof Business at McMaster University in Canada).

18 Gov. Pataki Signs Workplace Violence-Preventioh Bil2 Daily Lab. Rep. (BNA), June 12, 2006,
at A-14 (discussing N.Y. Senate Bill S.6441 and NA¥sembly Bill A.9691).

¥ The Workplace Bullying Institute provides numerawesources for employers, in addition to a
proposed legal definition of this phenomenon at:Hkullyinginstitute.org/education/bbstudies/dehh

2014,
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§30.1.3 CHAPTER 30—VIOLENCE IN THE WORKPLACE

four times more prevalent than any other type ofésment! Not surprisingly, although
there are currently no laws to directly protectiagfasuch behavior, 64% of the employees
surveyed felt they should be able to bring a latvagainst both their organizations and the
supervisors themselves for such treatment.

Since 2003, 14 states have considered anti-bullyjegjslation, including California,
Connecticut, Hawaii, Kansas, Massachusetts, Migsblantana, Nevada, New Jersey, New
York, Oklahoma, Oregon, Vermont and Washiné?oAJI of the states, excluding Nevada,
have introduced various versions of the Healthy kplarce Bill, model legislation drafted by
the Workplace Bullying Institute. As an examples fireviously introduced Vermont bill will
again be formally considered in early 2009, and ld/dmake it an unlawful employment
practice to subject an employee to an abusive waskronment, provide that an employer
may be liable in such situations, provide for eoéonent by a private right of action, and
provide for injunctive relief and damages.Nevada legislation, however, broadly proposes
that all on-the-job harassment be illegal, and thatrimination and/or harassment on the
basis of personal appearance be redres$bieally, in 2008, the Indiana Supreme Court
recognized workplace bullying when it upheld a loweurt’s ruling that a surgeon was liable
for intentional infliction of emotional distresdED) and assault for screaming, swearing at,
and advancing upon a coworkeéidmportantly for employers, the Court held that teem
“workplace bullying,” is “an entirely appropriat®wsideration” in determining the issues of
assault or IIED? Accordingly, the passage or rise of such legishatand litigation could
dramatically impact employer responsibility for doyee behavior and is likely to meet with
vehement opposition from business groups.

§30.1.3

C. THE PROLIFERATION OF WORKPLACE GUN LAWS

The 2002 firing of several Oklahoma paper mill wenk for possessing firearms in their
vehicles sparked a firestorm across a number dé damislatures that continues today.
Following the firings, however, Oklahoma’s legisiee responded by amending the
Oklahoma Self-Defense Act in 2004 to ban employemn establishing “any policy or rule
that has the effect of prohibiting” its employeesni “transporting and storing firearms in a
locked vehicle” in company parking IdtSAs of 2008, nearly 20 states have attempted to
follow Oklahoma'’s lead in establishing laws thatuldbgrant employees the right to have
guns on an employer’s premises if maintained ingir@owner’s locked vehicle. As of 2008,

4.

#\Workplace Bullying Institute, Legislative Change StatisticsOct. 13, 2008, available at
http://bullyinginstitute.org/education/legislatiaopaign.html;see alsoValerie Miller, State Senator
Proposes Bill on Bullying LAs VEGAs Bus. PrRess Oct. 13, 2008, available at
http://www.lvbusinesspress.com/articles/2008/101&@6/iq_24385036.txt.

% Workplace Bullying Institute, http://www.bullyingstitute.org.

%4 valerie Miller, State Senator Proposes Bill on Bullyjigs VEGAs Bus. PRess Oct. 13, 2008,
available athttp://www.lvbusinesspress.com/articles/2008/1L01&®s/iq_24385036.txt.

% SeeRaess v. Doesche#83 N.E.2d 790 (Ind. 2008).
%1d. at 799.
2T OKLA. STAT. tit. 21, § 1290.22 (amended Mar. 2004).
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C. THE PROLIFERATION OF WORKPLACE GUN LAWS §30.1.3

only about half of these states — Alabama, CalitgriMissouri, New Hampshire, Utah,
Virginia, and Wisconsin — have been able to presewch legislation from passify.

The other half of these states now permit employteestore guns in their vehicles at
work — although no state currently allows employgebring guns into the workplace. For
example, Alaska passed a bill in 2005 similar tda@&ma’s stating that legal gun-owners
may maintain firearms in their locked vehicles ewvdmen on property where the property
owner forbids them? On April 15, 2008, Florida passed a law permittffigrida residents
with a concealed handgun permit to store fireanmtheir vehicles at work. The broadly
written Florida law also prohibits employers fromsatiminating against employees,
customers, or invitee$. Similarly, on May 14, 2008, Georgia passed a lawhibiting
employers from preventing employees and custonmmers §toring guns in their vehicles on
the employer’s propertf.Louisiana passed its version of this law on Jylg@8* Kansas,
Kentucky, Michigan, Minnesota, and Mississippi haimilar laws, and numerous other
states are certain to be developing their respegtvsions’

The effect of such prohibitions on employer pokcregarding workplace violence is plainly
evident. Thus far, an Oklahoma federal districtrtouled that state laws banning such
employer policies were entirely preempted by thdefal Occupational Safety Health Act
(“Fed-OSH Act”)® The court determined that not allowing employeos plass such
prohibitions was a violation of an employer’'s gehetuty under the Fed-OSH Act to protect
workers from “recognized hazards that are causingre likely to cause death or serious
physical harm® The court opined that the laws were in direct atefe of an employer’s
attempt to promote safety in the workplace. A Fardistrict court analyzing the same the
Fed-OSH Act argument in 2008, however, rejected @kdahoma court's decision, and
upheld the law prohibiting employers from develapjpolicies to restrict employees from
storing guns in workplace parking Idfs.

Finally, one other consideration in this brewingale is how the U.S. Supreme Court’s
decision inDistrict of Columbia v. Hellewill impact the proliferation of these lawsThe
Supreme Court generally held that the Second Amentieonfers an individual the right to
keep and bear arms and that statutes banning hamgsession in the home violated the
Second Amendmenit.There is little doubt that employers will facerieased challenges with
these laws as they continue to be refined and aedlpy the courts. This underscores the

2 The 2006 bills that were defeated are: Califorémembly Bill 1912; Missouri House Bill 1752;
New Hampshire House Bill 1389; Utah Senate Bill Zitginia House Bill 162; and Wisconsin Senate
Bill 403 (vetoed).

29 SeeAlaska House Bill 184.
30 FLA. STAT. § 790.251 (2008).
31
Id.
32 GA. CODEANN. § 16-11-135 (2008).
33 LA. REV. STAT. ANN. § 292.1 (2008).

34 KAN. STAT. ANN. § 75-7¢11;KY. REV. STAT. ANN. § 527.020(4);MicH. COMP. LAWS ANN.
§ 28.425nMINN. STAT. ANN. §624.714Miss. CODE 8§ 45-9-55.

% ConocoPhillips Co. v. Henn26 Individual Empl. Rts. Cas. (BNA) 1205 (N.D. 1@k2007).

%1d.

3" Florida Retail Ass’n v. Attorney Gen. of Fl&lo. 4:08cv179-RH/WCS (N.D. Fla. Jul. 29, 2008).
3128 S. Ct. 2783 (2008).

9 1d.
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§30.14 CHAPTER 30—VIOLENCE IN THE WORKPLACE

importance of revising and/or implementing workglatolence and weapons policies before
tragedy strikes.

§30.1.4

D. HANDLING ALLEGATIONS OF EMPLOYEE VIOLENCE
OUTSIDE OF THE WORKPLACE

When an employee has been charged with committwiglent crime outside the workplace,
employers may feel that they are faced with a dihem Does the employer retain the
employee and risk incurring liability under a ngglnt hiring or negligent retention theory, or,
alternatively, under the general duty set forthtly Fed-OSH Act that an employer must
maintain a safe workplac®?0r, does the employer suspend or discharge thdogew
thereby courting the possibility of a discriminatisuit, violation of some other state statute,
or liability for back pay if the charges are dissad or the employee is acquitted?

A recent arbitration decisioffJuor v. Hanford** unsympathetically exposes the dilemma that
employers may experience when facing an employe#fsluty misconduct. There, an
arbitrator awarded back pay to an employee whoblegth suspended without pay for nearly
five months under a “just cause” provision in tippléecable collective bargaining agreement.
The employee had been charged with second-degesailagor aiming a gun at his wife
during a domestic dispute. After the charges wempmbed months later, the employee
returned to work and filed a grievance alleging the company did not have “just cause” to
suspend him without pay despite his admissionstigatad indeed pulled out a gun during
the argument with his wife. The employer argued #ither its Fed-OSH Act obligations to
provide a safe workplace, its reasonable concernnégligent retention liability, or its
understandable disdain for the employee’s actidiniéitated in favor of a finding of “just
cause.” The arbitrator disagreed, holding that ehgployer was required to show “some
meaningful nexus between the off-duty conduct anel €émployee’s employment.” To
conduct this inquiry, the arbitrator weighed suaktérs as the severity of the employee’s
conduct, his record and tenure, and whether thdwatrwould impede the other employees’
ability to do their jobs. The arbitrator held thia¢ company had not shown a sufficient nexus,
and applied the general rule that “an employer matydiscipline employees for off-duty
conduct.*?

§30.1.5

E. DISCRIMINATION BY REFUSING TO REINSTATE
EMPLOYEE DUE TO HISTORY OF VIOLENCE

In a recent Ninth Circuit cas@psephs v. Pacific Belt Pacific Bell was held liable under the
ADA for refusing to reinstate a former in-home tehan after it learned of a history of
arrests for violent crimes and a two and one-harystay in a mental hospital. The
employee, Josephs, had been convicted approximbbeyears prior of misdemeanor battery

40See29 U.S.C. § 654(a)(1).

41122 Lab. Arb. Rep. (BNA) 65 (2006) (Gaba, Arb.).
“2|d. at 70.

43432 F.3d 1006, 1017 (9th Cir. 20086).
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F. WORKERS” COMPENSATION STATUTE PREEMPTS SUIT §30.2

of a police officer and, near the same time, haehbacquitted by reason of insanity of the
murder of his quadriplegic friend. Josephs liedhis job application, stating that he had
never been convicted of a crime, and was subsdgubistharged. The employee grieved the
discharge and, while the grievance was pending,tiradnisdemeanor conviction expunged
from his criminal record. Although he had no furtikeminal convictions, Pacific Bell went
against its past practice and refused to reinstadephs. While the dissenting judge echoed
the common sense sentiment that the company shotlole required to send an employee it
reasonably believes is dangerous into customersiebp the majority held that the jury
properly determined that the evidence did not supihe employer’s argument that Josephs
was unqualified to perform the job because of himioal history?*

§30.1.6

F. WORKERS' COMPENSATION STATUTE PREEMPTS SUIT BY
SEXUAL HARASSMENT VICTIM

In what has been described as a novel ruling, tineabla State Supreme Court recently held
in Wood v. Safeway, In€ that employees who are sexually assaulted at wioikng regular
work hours, and while performing job duties, may swe their employers for any resulting
injuries. Instead, the court held that such vicsingxclusive remedy must fall under the
Nevada worker's compensation statuteWiood a mentally handicapped female employee
was barred from suing her employer after she wagadly assaulted in the store by a janitor
on three separate occasions. In rendering its idacithe court adopted the following test:
“the sexual assault falls within the [workers’ campation statute] if the nature of the
employment contributed to or otherwise increases risk of assault beyond that of the
general public® As the victim's only contact with her assaulter swehrough her
employment, her assault satisfied this test. Onother hand, if “the animosity or dispute
which culminates in the assault is imported inte ftace of employment from the injured
employees’ private or domestic life,” the same alsaould not be covered by the workers’
compensation statute unless “the animosity” is texbated by the employmenrit."This
same test has so far been adopted by Georgia, aBeath Carolina and Texas, although
the Nevada court’s rigid application in such areggrus context is certain to raise eyebrows.

§30.2

II. OVERVIEW OF THE PROBLEM OF WORKPLACE
VIOLENCE

The National Institute for Occupational Safety afdalth (NIOSH) defineswvorkplace

violence as any physical assault, threatening behavioryeobal abuse occurring in the
workplace. A workplace may be any location, eitpermanent or temporary, where an
employee performs any work-related duty includibgf not limited to, the building and

4“4 d.

45121 P.3d 1026, 1034 (Nev. 2005ge also Nevada High Court Clarifies CircumstarfoesSexual
Assault Coverage by Benefits A206 Daily Lab. Rep. (BNA), Oct. 26, 2006, at A-9.

46121 P.3d at 1034.
474,
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§30.2.1 CHAPTER 30—VIOLENCE IN THE WORKPLACE

surrounding perimeters, such as parking lots, fiebdtions, clients’ homes, and traveling to
and from work assignments.

The Bureau of Labor Statistics’ Census of Fatalupational Injuries reports that assaults
and violent acts accounted for 15% of all workplétalities in 2007. Of these deaths, 610
have been classified as homicides, — a more thé&f ih@rease from 2006. Homicide was
the third leading cause of workplace death in 2@@tounting for more fatalities than fires
and explosions, exposure to harmful substancesglstruck by an object, and non-highway
transportation accidents. While men suffered ardpprtionately large share (92%) of all
fatal workplace injuries, women were three timegerikkely than men to be the victim of a
workplace homicidé®

§30.2.1

A. EMPLOYERS DUTIES & LEGAL OBLIGATIONS
§ 30.2.1(a)

Fed-OSH Act Requirements & Guidelines

The federal Occupational Safety and Health Act ¢4xH Act” or the “Act”) contains a
general duty clause which requires employers twigeotheir employees with a place of
employment “free from recognized hazards that angsing or are likely to cause death or
serious physical harm to ... employe€s.The Occupational Safety and Health
Administration (“Fed-OSHA”) has used this GeneraityoClause to encourage employers to
take steps to prevent injury to employees. As dised below, Fed-OSHA has also developed
guidelines that focus on preventing workplace ok in health care and social service
operations, as well as in the late-night retailustdy. Fed-OSHA has noted that it will
continue to issue citations for workplace violengeder the General Duty Clause where
criminal activity endangers workers.

A 2005 Fed-OSHA compliance directive explains hoedfOSHA investigates workplace
fatalities. The 2005 directive supersedes a pravidirective issued in 1996 and the
significant changes include identifying appropriataining for Fed-OSHA personnel who
conduct investigations, articulating specific wgaeinterview procedures, and clarifying
Fed-OSHA jurisdiction with respect to “incidents pétional significance.” As with its
predecessor, the 2005 directive aims to streandimd consolidate Fed-OSHA's fatality
inspection procedures to ensure uniform processisgrious cases. Specifically, Fed-OSHA
must determine whether a fatality occurred, whetbefiety and health regulations were
violated, whether the violations contributed to tfegality, and whether the employer
knowingly violated the safety and health standasminal penalties may be imposed
against an employer that is convicted of willfulliplating a Fed-OSHA standard, rule, or
order when the violation caused the employee’shdéamily members of the victim will be
contacted early in the investigation to obtain infation about the incident. The Fed-OSHA
Area Director must obtain abatement informatiomfrihe employer and “an assurance that
appropriate safety and health programs have beemplace to prevent the hazards from

48 BUREAU OF LABOR STATS., U.S. DEPT OF LABOR, NATIONAL CENSUS OFFATAL OCCUPATIONAL
INJURIES 2007 CHART PACKAGE, available athttp://www.bls.gov/iifloshcfoil.htm#charts (lastsited
Dec. 3, 2008).

4929 U.S.C. § 654(a)(1).
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A. EMPLOYERS’ DUTIES & LEGAL OBLIGATIONS § 30.2.1(a)

recurring.” States with their own safety and hegtbgrams are encouraged to follow the
Fed-OSHA directive but are not required to dé%o.

§ 30.2.1(a) (i)
Fed-OSHA Fact Sheet: Workplace Violence

In 2002, Fed-OSHA published a brief, two-page Faloeet entitledNorkplace Violence
Although the information it addresses is discussedreater detail in other Fed-OSHA
publications, the Fact Sheet is a convenient regofor an employer in search of initial
direction in creating policies and procedures tvpnt or limit violence in the workplace.

The Fact Sheet suggests establishing a zero-takenaolicy toward workplace violence by
or against employees. It also recommends that grapgoensure that all employees know
the policy and understand that claims of workplat@ence will be investigated and

promptly remedied. In addition, the Fact Sheet ghes tips for employees to protect
themselves, such as alerting supervisors to coacaout safety or security, and carrying
minimal amounts of cash.

§ 30.2.1(a) (i)

Guidelines for Health Care Institutions

In 2004, Fed-OSHA revised its guidelines for viaglennflicted by patients or clients against
health care and social service workerBespite these guidelines’ specific applicatiorthte
health care industry, they are useful for all epete and should be reviewed for ideas on how
to prevent workplace violence. Fed-OSHA statesiBpaity that the guidelines are not a new
standard or regulation and that they are advisonyature only. Nevertheless, the guidelines
hold the potential for actual, rather than merbBotetical, significance because they purport to
rely on the General Duty Clause for enforcemenhaity. The guidelines state: “Employers
can be cited for violating the General Duty Claifigkere is a recognized hazard of workplace
violence in their establishments and they do ngttanprevent or abate it.”

The guidelines recommend a violence preventionrprageomprising five main components:

management commitment and employee involvement;
worksite analysis;
hazard prevention and control;

safety and health training; and

a M wh e

record keeping and program evaluation.

50 OsHA INSTRUCTIONCPL 2.137.

*1 Guidelines for Preventing Workplace Violence foratte Care & Social Service Worker®SHA
Publication No. 3148-01R (2004ayailable athttp://www.osha.gov/publications/osha3148.pdft(las
visited Dec. 3, 2008). Because the components efffastive program also apply to the prevention of
workplace violence, these five components are amtib the Fed-OSHAs Recommendations for
Workplace Violence Prevention Programs in Late-NiBetail Establishmentsliscussed in greater
detail in § 30.2.1(a)(iii) below.
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§ 30.2.1(a) CHAPTER 30—VIOLENCE IN THE WORKPLACE

According to Fed-OSHA, these guidelines are pdsity useful to health care and social
service workers because of several unique rislofathey face, including:

* The prevalence of handguns and other weapons apairents, their families or
friends.

* The increasing use of hospitals by police and ttmical justice system for
criminal holding cells and the care of acutelywlibed, violent individuals.

* The increasing number of acute and chronically aigntll patients now being
released from hospitals without follow-up care, whave the right to refuse
medicine and who can no longer be hospitalizedlimtarily unless they pose an
immediate threat to themselves or others.

» The availability of drugs or money at hospitalshics and pharmacies, making
them likely robbery targets.

« Situational and circumstantial factors such as sirickeed movement of the
public in clinics and hospitals; the increasingsgrece of gang members, drug or
alcohol abusers, trauma patients, or distraughilfamembers; long waits in
emergency or clinic areas, which lead to clienstiration over an inability to
obtain needed services promptly.

» Low staffing levels during times of specific incsea activity such as meal times,
visiting times and when staff is transporting paitse

» |solated work with patients during examinationgreatment.

» Solo work, often in remote locations, particulaiyhigh crime areas, with no
back up or means of obtaining assistance.

» Lack of training for staff in recognizing and mairag escalating hostile and
assaulting behavior.

* Poorly lit parking areas.

Additionally, in 2002, NIOSH, a research arm of thé&. Department of Health and Human
Services’ Centers for Disease Control and Preventésued a publication entitldédolence:
Occupational Hazards in Hospital$The publication addresses types of violence comioon
hospital settings, their sources, and the riskofacthat may be unique to hospitals. The
publication explains that violence in hospitalsofien different from violence in other
workplaces because it results from patients andlitmwho feel frustrated, vulnerable, and
out of control. In terms of prevention strategidse publication focuses on the need for an
appropriate environmental building design and adstrattive controls, while also providing a
list of safety tips for hospital workers.

§ 30.2.1(a)(iii)
Guidelines & Statutes for Late-Night Retail Establishments

Statistics indicate that workers in the late-nigdtail industry face a higher risk of workplace
violence than workers in virtually any other indystResponding to these increased risks, in
1998 Fed-OSHA adopted recommendations to help pteedme in late-night retail

2 DHHS (NIOSH) Publication No. 2002-101 (2002).
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A. EMPLOYERS’ DUTIES & LEGAL OBLIGATIONS § 30.2.1(a)

establishment®® The states of Florida, New Mexico and Washingtavehalso enacted
statutes or regulations to address the problensd biate laws are addressed further below in
Part Ill of this chapter.

Fed-OSHA’'s Recommendations for Workplace ViolenoevBntion Programs in Late-Night

Retail Establishments are aimed at helping retapleyers design, select and implement
prevention programs based on the specific riskofacpresent in their workplaces. The
Recommendations specifically state, however, they tare not intended to establish a legal
standard of care with respect to workplace violeace do not impose any new legal
obligations or constraints on employers.

The Recommendations consist of five basic elenfeots which an employer can construct a
violence prevention program tailored to its speaieeds. The five components include:

1. Management commitment and employee involvememnagement and
employees should work together to structure andabpe violence prevention
program. For example, management should createdas#®minate a policy
expressly disapproving of workplace violence, angleyees should participate
by developing procedures to minimize risks of wgle in daily business
operations.

2. Worksite analysisperform in-depth analysis, which is designed dentify
common risk factors in retail establishments; datee existing and potential
hazards for workplace violence; review records thety shed light on the
magnitude and prevalence of the risk of workpladelence; evaluate the
effectiveness of any existing security measureg;iastitute a system of periodic
safety audits.

3. Develop measures to protect employemgline previously identified risks of
injury and violent acts and implement violence m@ion strategies, engineering
controls, administrative and work practice contr@ad post-incident response
evaluation programs.

4. Training and educationprovide all employees with education and training
regarding the potential security hazards and thecqulures for protecting
themselves and their coworkers.

5. Evaluate the workplace violence prevention progranevelop procedures to
maintain records of injuries, illnesses, incideiszards, corrective actions, and
training. Encourage management to communicate riessearned from the
evaluation process to all employees and to disch@ages in the program during
regularly scheduled meetings.

In addition to the above five basic componentsroktective violence prevention program,
the Recommendations include several practical reseuor use by employers, including a
sample workplace violencEactors and Controls Checklisan incident report and suspect
description form, sources of assistance, and a @mepsive Fed-OSHA office directory.

>3 Recommendations for Workplace Violence PreventiorogrBms in Late-Night Retail
Establishments OSHA Publication No. 3153 (1998), available at
http://www.osha.gov/publications/osha3153.pdf (lasited Dec. 3, 2008).
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Although they do not carry the weight of a reguator new standard, the Recommendations
suggest that employers implement one or more,|,oofahe following:

* Improve visibility by providing adequate lightingéi installing mirrors.
* Keep signs and shelves low.

* Install drop safes and signs stating that littlehces kept on hand.

» Conduct video surveillance.

* Provide silent and personal alarms.

» Establish emergency procedures, including commtinicaystems, training and
education.

* Restrict customer access by reducing store houtdsclosing portions of the
store.

» Take precautions when going to remote, isolatetsspich as garbage areas and
outdoor freezers.

* Lock doors not in use.
* Increase staffing during high-risk periods.

« [|nstall bullet-resistant enclosures.

§ 30.2.1(a)(iv)
Guidelines for Taxi & Livery Drivers

In May 2000, Fed-OSHA published a fact sheet ediRisk Factors and Protective
Measures for Taxi and Livery Driver$ Citing statistics from the National Institute for
Occupational Safety and Health (NIOSH) and the Diepent of Justice, the publication
noted that taxi drivers are 60 times more likelgrthother workers to be murdered while
working. Further, only two other professions, pel&nd private security guards, experience
higher levels of nonlethal assault.

Fed-OSHA identified several factors that put drévat risk. These include working with the
public, with cash, alone, at night, and in highv@iareas. To reduce the risks encountered by
drivers, Fed-OSHA recommended several safety mesisoe taken. Some of the safety
measures may not prevent injury but are intendespted response time when an incident
occurs. Many of the recommendations involve utiligitechnology to reduce the risk of
violence, including the use of global positioningtems, in-car surveillance cameras, silent
alarms, caller ID to help trace the location oefgrand open-microphone radios. Fed-OSHA
also recommends using cashless fare collectioremmgssuch as debit and credit cards to
discourage robbers.

The Risk Factors and Protective Measures for Taxi anety Driverswas not intended to
create a legal standard of care. While the facetsiseintended to apply to taxi and livery
drivers, all employers should consider technologgda solutions in preventing workplace
violence.

> OSHA Nat'| News Release (May 9, 2000).
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§ 30.2.1(a)(v)
Guidelines for Emergencies

In 2001, Fed-OSHA revised its booklet entitlddw to Plan for Workplace Emergencies and
Evacuations® The publication addresses various types of wodgkmergencies, including
civil disturbances and workplace violence resulimgodily harm and trauma.

Fed-OSHA suggests that employers brainstorm wasg-scenarios for their business. Once
potential emergencies are identified, an emplogen ian appropriate position to determine,
in advance and with logic, how to appropriatelytpeb itself and its employees from harm or
further harm. Proper considerations include deteimgi how to alert employees to an

emergency, developing evacuation policies, proedand routes, accounting for employees,
planning for rescue operations, providing medisaistance and training employees.

Although not all of the suggestions in the bookddt apply to every employer, to best be
prepared, an employer should be aware of the vaikauds of emergencies most likely to
affect them before they happen.

The booklet does not alter or determine compliaresponsibilities as described in the
Fed-OSHA standards and in the Fed-OSH Act itself.

§ 30.2.1(a)(vi)
U.S. Office of Personnel Management (OPM) Guidelines

Another federal government agency, the U.S. OffitBersonnel Management (U.S. OPM),
has produced a guide titleDealing With Workplace Violence-A Guide For Agency
Planners™ The guide is a product of the Interagency Work@mpup on Violence in the
Workplace, a multidisciplinary group of federal gowment professionals formed by the U.S.
OPM in response to the growing problem of workplat@lence in the public sector,
particularly the 1995 bombing of the Alfred P. MahrrFederal Building in Oklahoma City.
The guide was updated after the terrorist attackSeptember 11, 2001 and the subsequent
bio-terrorist anthrax attacks.

The U.S. OPM guide is intended to assist thoseoresple for establishing workplace
violence initiatives at government agencies. Itradtices a process for developing an
effective workplace violence program and guidesagency’s planning group through the
basic steps of developing programs, policies amygntion strategies. The guide discusses
three basic steps for workplace violence prograwtsich include program development
(forming a planning group), development of a wntmolicy, and prevention techniques and
identification measures. When an incident of waakgl violence occurs, the guide proposes a
six-step program:

1. fact finding and investigation;
2. threat assessment;

3. employee-relations considerations;

* OSHA Publication No. 3088available at http://www.osha.gov/publications/osha3088.pdf (last
visited Dec. 3, 2008).

5 OPM Publication No. OWR-09, available at
http://mwww.opm.gov/Employment_and_Benefits/Workl@éficialDocuments/handbooksguides/Wor
kplaceViolence/index.asp (last visited Dec. 3, 2008
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4. employee assistance program considerations;
5. workplace security; and

6. organization recovery following an incident.

The U.S. OPM recommends that employees know hoveport incidents of violence or
threatening or disruptive behavior and that theyptmvided with quick reference emergency
numbers to use during a crisis or emergency.

The guide also presents a set of case studiesetanuanalyzing agency needs, planning
programs and training, and to provide practica$ fip responding to workplace violence.
Finally, the guide provides an extensive list ofldeml government and nongovernment
workplace violence and prevention resourtes.

§ 30.2.1(b)

Negligence Theories

In addition to the Fed-OSH Act's General Duty Clyusmployers may be subjected to
liability for acts of workplace violence based oarieus negligence theories, including:
negligent hiring negligent training negligent supervisignnegligent retention negligent
recommendation or misrepresentatiand othegeneral common law dutieories.

§ 30.2.1(b) ()
Negligent Hiring

The tort ofnegligent hiringis based on the principle that an employer hasty t protect

its employees, customers, and the general puldio fnjuries caused by employees whom
the employer knows, or should know, pose a riskayim to others® The duty is breached
when an employer fails to exercise reasonable tarensuring that its employees and
customers are free from risk of harm from unfit émgpes. Thus, an employer may be
found negligent in selecting an applicant for engplent if, for example, the employer
failed to contact the applicant’s former employersto check references, and where such
an investigation would have demonstrated that gp#ieant had a violent propensity or was
otherwise unfit for the job.

Many state courts have recognized the tort of gegli hiring and have placed the burden on
employers to investigate applicants to preventrigle of violent acts directed at employees
and others® Negligent hiring liability can be based on violertbat occurred outside the

> For additional information, visit http://www.opnuyg (last visited Dec. 3, 2008).

°8 Because negligent hiring is a tort committed by émployer itself, some courts have suggested that
an employer may be liable for injuries caused lygerary workersSeeDoe v. Bradley MethHosp,
2003 Conn. Super. LEXIS 2447 (July 24, 2003) (fgdissue of fact as to whether hospital was liable
for negligently hiring a temporary nurse’s aide).

%9 See e.g, American Multi-Cinema, Inc. v. Walke805 S.E.2d 850, 855 (Ga. Ct. App. 2004) (finding
sufficient evidence to support jury finding agaiestployer for negligent hiring)\l.H. v. Presbyterian
Church (U.S.A,)998 P.2d 592, 600-01 (Okla. 1999) (discussintsfaecessary for plaintiff to show in
support of negligent hiring and negligent supeovistlaim); Underwriters Ins. Co. v. Purdiel45 Cal.
App. 3d 57 (1983)Connes v. Molalla Transp. Sy#c.,, 831 P.2d 1316 (Colo. 199Kklley v. Baker
Protective Servsinc,, 401 S.E.2d 585 (Ga. Ct. App. 1991) (employeisBatl duty of ordinary care by
investigating security guard’s criminal and empleyrecords)Fallon v. Indian Trail Sch500 N.E.2d
101 (lll. App. Ct. 1986)Western Stone Co. v. Whal@8 N.E. 241 (lll. 1894) (finding that master lzas
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scope of employment. The proper focus generallyoiswhether the employee was acting
within the scope of employment, but whether, inwi@f the employee’s known
characteristics, his or her violence was reasonfoBseeable by the employer. As a result,
negligent hiring and negligent retention liabiltyay exist even where respondeat superior
liability does not?

Employers should take steps to protect againstriimgyu liability for negligent hiring,
including the following:

» Carefully review all information on employment aipptions and resumes prior
to hiring an applicant.

* Question applicants about any gaps in the indiVisieanployment history (such
gaps could be due to the individual's serving tforeviolent crimes).

» Contact every prior employer to verify dates of eyment and positions held.
Obtain from prior employers information such as #g@plicant’s reliability,
honesty and tendency to engage in violence.

* Document investigative and screening efforts ahdnédrmation received from
prior employers and references, even if effortsolbbain such evidence have
proven unsuccessful.

» Do not offer an applicant employment until the sciiag process is complete.

 Employment applications should advise the applicahtit omissions,
misrepresentations, or falsification of informatiasll result in the rejection of
the applicant or termination of employment.

» Consider performing background checks, includingicral record checks, on all
applicants or on all applicants for particular fiosis™*

duty to exercise ordinary and reasonable carearethployment and careful selection of employees);
Medina v. Grahans Cowboysinc., 827 P.2d 859 (N.M. Ct. App. 199Zisher v. Carrousel Motor
Hotel Inc, 424 SW.2d 627 (Tex.1967)ort Worth Elevators Co.v. Russellf0 S.\W.2d 397
(Tex. 1934), disapproved on other grounds in Wrightv. Gifforidl-d Co., 725S.wW.2d 712, 714
(Tex. 1987);Hays v. Houston & G.N.R. Go46 Tex. 272 (1876)But seeMcDorman v. Texas-Cola
Leasing Cq.LP, L.L.P, 288 F. Supp. 2d 796 (N.D. Tex. 2003) (employes &aluty to the public to
employ competent drivers, but such duty does nquire an independent investigation into the
employee’s nonvehicular criminal backgrounijulloy v. United State937 F. Supp. 1001, 1008 (D.
Mass. 1996) (applying lllinois law, employer does have a duty to assure all persons that its gragto
will not injure them at any time, whether on or tfe job);Mendoza v. City of L.A66 Cal. App. 4th
1333 (1998) (City of Los Angeles was not liable fbe shooting of a woman by her fiancé, an
intoxicated off-duty police officer)Roman Catholic Bishop v. Superior CoudR Cal. App. 4th 1556
(1996) (church with no prior knowledge of priestisiitness was held not liable for his sexual alnfse
female minor);Peek v. Equipment Serykic, 906 S.W.2d 529, 534 (Tex. App.-San Antonio 1985,
writ) (perpetrator's employer was not liable, as thelewit act was the result of personal animosity
brought about by the delusion that the customédficen and his Mafia associates were out to dedtiey
perpetrator); Butler v. Hurlbuf 826 S.W.2d 90 (Mo. Ct. App. 1992) (imposing duty search the
applicant’s past criminal record was unreasonabthe particular circumstances of the case); Stetes
also ratified statues outlining an employer’s digyits own employees and customers with respect to
hiring and retentiorSee e.g, GA. CODEANN. § 34-7-20.

0 See TGM Ashley Lakdsc. v. Jennings590 S.E.2d 807 (Ga. App. Ct. 2003).

®1 Some states have enacted statutes creating amsn that an employer is not liable for injurtes
a third party caused by an employee’s intentiontd ander a negligent hiring theory, if the emptoye

THE NATIONAL EMPLOYER® — 2009/2010 EDITION 2407
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Employers should also be cognizant of federal atadeslaws that severely restrict
preemployment inquiries, investigations and testfBgecifically, the Fair Credit Reporting
Act (FCRA)*? places restrictions on background checks donéiogt parties> In addition,
many states strictly limit the extent to which eoygrs may investigate and use prior
criminal records in making hiring decisions. Forample, California Government Code
section 6254 prohibits the release of arrest rexofak commercial purposes. The
constitutionality of the restrictions imposed bystistate statute was recently upheld by the
U.S. Supreme Couft.

§ 30.2.1(b)(ii)
Negligent Training

Courts in certain circumstances have also recodnizeause of action for an employer’'s
negligent trainingof its employees that results in injury to a thpdrson. For example,
California courts have recognized that a medicalersity owes a duty to patients who are
under the care of residents to see that the rdsideceive proper training and supervision.

§ 30.2.1(b)(iii)
Negligent Supervision & Retention

Some courts may also recognize the theorynefligent supervisignunder which an
employer may be held liable for failing to exercismasonable care in supervising an
employee who threatens violent condifdEor example, the Texas Supreme Court held that
the employer of a visibly intoxicated employee l@asluty to restrain the employee from
causing harm to third partié§.A finding of negligent supervision rests on whethiee
claimant can establish that the employer faile@xercise ordinary care in supervising the
employee and that negligence proximately causedcthinant’s injurie$® Liability for
negligent supervision also may extend to an empleyailure to control the actions of

conducted a background check which failed to reidatmation calling into question the employee’s
suitability for employmentSeeeg., FLA. STAT. ANN. § 768.096.

215 U.S.C. § 1681.
83 SeeChapter 19 of fie NATIONAL EMPLOYER® for more information on the FCRA.

% Los Angeles Police Dé&pv. United Reporting Pully Corp, 528 U.S. 32 (1999) (restricting access to
arrestees’ addresses not an infringement on freschp.

% County of Riversidev. Loma Linda Univi18 Cal. App. 3d 300 (1981)ee alsoKemp v.
Rouse-Atlanta Inc., 429 S.E.2d 264 (Ga. Ct. App. 1993) (recognizingaaise of action for an
employer’s negligent training of its employees thedulted in injury to a third persornfRoberts v.
Benoif 605 So. 2d 1032 (La. 1991) (recognizing the claifmnegligent training where a sheriff's
department negligently failed to train employeesowhrry weapons regarding the proper use of the
weapons)Delaney v. University of HoustpB835 S.W.2d 56 (Tex. 1992) (employer may be lidbte
negligently implemented company policies and consetly failed to prevent a violent act).

% Seee.g, Dias v. Elique 276 Fed. Appx. 596, 598 (9th Cir. 2008) (discugdilevada law regarding
negligent supervision and dismissing claiB)adley v. Guess797 P.2d 749 (Colo. Ct. App. 1989),
rev d on other groundsSeaward Constr. Cplnc. v. Bradley817 P.2d 971 (Colo. 1991)egenhart v.
Knights of Columbys420 S.E.2d 495 (S.C. 1992). Maine, for one, datgecognize this torMahar
v. Stonewood TransB23 A.2d 540 (Me. 2003).

67 Otis Engg Corp. v. Clark 668 S.W.2d 307 (Tex. 1983) (liability based oa thct the employer sent
home a visibly intoxicated employee who killed twomen in an automobile accident on the way
home).

8 See Mueller by Math v. Community Consol. Sch.. Bist678 N.E.2d 660 (Ill. App. Ct. 1997);
Young v. Lemon$39 N.E.2d 610 (lll. App. Ct. 1994).
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off-duty employees while on the employer's premiS&milar to a claim of negligent
supervision, an employer may also be exposed hilitiafor negligent retentiorwhen the
employer is aware, or should be aware, that an@maplis unfit but fails to take action such
as investigating, discharging, or reassigning thpleyee’® As with negligent hiring claims,
an employer need not have actual knowledge of thel®ee’s lack of fitness to be held
liable for negligent retention; only constructivedkvledge is required for liability to attach.

§ 30.2.1(b)(iv)
Negligent Recommendation or Misrepresentation

Courts across the United States have also heldathamployer may be liable foegligent
recommendatioror misrepresentationfor providing a positive reference for a problem
employee. For example, a Pennsylvania court heltl@hschool that previously employed a
perpetrator may be liable when it informed anotehool that the employee’s performance
was satisfactory, even though the employee hadjredi because of sexual misconduct
toward a studert

California courts have also noted that, even absemuty to provide information, the
information that is provided by the employer must toue, and the employer must not
suppress or misrepresent facts within its knowl€dge

Employers should exercise extreme caution in piogideferences for employees with
violent tendencies. Although no court has yet ruled prior employers must disclose violent
tendencies to other employers, this issue hasteesul minimal litigation. Employers who

consistently follow a policy of providing no refex@es or neutral references e., merely

%9 See generally Foradori v. Captain D’s, L.L.G23 F.3d 477 (5th Cir. 2008) (affirming jury fing

of negligent supervision where an off-duty restatieamployee physically assaulted a restaurant patro
in the parking lot, resulting in the patron’s quiptgia).

"See eg., Ekokotu v. Boyle2008 U.S. App. LEXIS 20308, at *12 (11th Cir. Sep4, 2008)
(dismissing negligent retention claim under Geolgia because underlying claim of discrimination
and retaliation failed as a matter of la@pok v. Greyhound Line#c., 847 F. Supp. 725 (D. Minn.
1994); TGM Ashley Lakednc. v. Jenningsb90 S.E.2d 807 (Ga. App. Ct. 200B8yant v. Livignj
619 N.E.2d 550 (lll. App. Ct. 1993kppeal denied 631 N.E.2d 705 (1994)Bates v. Doria,
502 N.E.2d 454 (lll. App. Ct. 1986Y¥.unker v. Honeywelinc., 496 N.W.2d 419, 421 (Minn. Ct. App.
1993). But see Brown v. Browri739 N.W.2d 313 (Mich. 2007) (employer not lialite rape of
employee by coworker as coworker’s crude commeiditsiat put employer on notice of propensity to
commit rape).

" See Harvey Freeman & Sonsc. v. Stanley378 S.E.2d 857 (Ga. 198%e also G.G. v. Yonkers
Gen. Hosp. 858 N.Y.S.2d 11, 12 (App. Div. 2008) (liabilityprf negligent retention requires that
employer be “on notice” of employee’s propensitycammmit the alleged actsBumpus v. N.Y.C.
Transit Auth, 951 N.Y.S.2d 591, 591 (App. Div. 2008) (necessglgment of negligent retention is
that “employer knew or should have known of the lyge’s propensity for the conduct which caused
the injury”).

> Doe v. Methacton Sch. Dis880 F. Supp. 380 (E.D. Pa. 199Sge also Jerer v. Allstate Ins. Co.
No. 93-0-9472 (Fla. Cir. Ct. 1995) (unpublished)ur(ive damages available against violent
perpetrator’s prior employer for failure to dis@das a letter of recommendation that perpetrats wa
terminated for bringing firearm to workiBut see Francioni v. Raul618 So. 2d 1175, 1177 (La. Ct.
App. 1988) (when former employer was asked for slafeemployment, its duty to furnish accurate
employment history of former employee who had erleez did not encompass the risk that the
former employee would murder his coworker at a sqbent job).

3 Randi W. v. Muroc Joint Unified ScBist., 929 P.2d 582 (Cal. 1997ge also Davis v. Board of
County Comns of Dona Ana Counfyl5 Individual Empl. Rts. Cas. (BNA) 740 (1999).
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confirming a former employee’s name, dates of egmpknt, and position — minimize their
risk of future liability.

§ 30.2.1(b)(v)
General Common Law Duties

Notably, some courts have also suggested thatcthrarhon-law imposes upon all employers
the duty to maintain a safe workplace — includihg specific duty to maintain a workplace
where employees are free from assaults by cowonetisird parties.” Such a duty would
require an employer to take all reasonable premasitio avoid workplace violence.

§ 30.2.1(c)

Other Potential Sources of Liability
§ 30.2.1(c)(d)

Duty to Warn

Courts may recognize a duty by an employer to veamnployees who are the targeted victims
of workplace violence. Such a duty may arise frardigially created public policy. For
example, the California Supreme Court heldTarasoff v. Regents of the University of
California that when a psychotherapist determines that anpairesents a serious danger of
violence to another person, the psychotherapisaHasited duty to break the confidentiality
of the professional relationship and make reasenetibrts to communicate the threat to the
targeted victim and also to a law enforcement agéhdf the psychotherapist cannot
communicate with the intended victim(s), the psybbmpist must make reasonable efforts
to inform others likely to notify the victim(s).

Courts in many other states that have consideredidsue have followed th&arasoff
decision and imposed a duty to warn on psychotligsam similar factual circumstancés.
Citing Tarasoff one New York appellate court has declared thatpfivilege ends where
public peril beging!

As courts around the nation increasingly impos#ilitg for negligence in hiring and
retaining employees who commit violent acts inwlwekplace, the potential is ripe for courts
to extend the same reasoning to impose liabilityeoployers that negligently fail to warn
victims being targeted by their employees.

" Knutson v. Sioux Toglsnc., 990 F. Supp. 1114 (N.D. lowa 1998) (citiB@niels v. Thistledown
Racing Club Inc.,, 659 N.E.2d 346, 348 (Ohio Ct. App. 1995Brooks v. National Convenience
StoresInc., 897 S.W.2d 898, 902 (Tex. App. — San Antonio 19@bwrit).

5 Tarasoff v. Regents of Univ. of G&i51 P.2d 334 (Cal. 1976)ee also Brown v. SmjtB001 Conn.
Super. LEXIS 2227 (Aug. 7, 2001).

® Seee.g, Kaminski v. Fairfield 578 A.2d 1048 (Conn. 1990) (recognizing thatttie proper factual
circumstances” the common law might impose a dygnucustodians to protect foreseeable third
parties from their wards’ conductyjcintosh v. Milang 403 A.2d 500 (N.J. Super. Ct. 1979) (holding
that the estate of a murder victim had a viableseanf action against a psychiatrist whose patiadt h
committed the killing if it could be shown that thatient’s conduct in therapy sessions was somehow
predictive of his intent to commit the murdeRea v. Pardp522 N.Y.S.2d 393 (N.Y. App. Ct. 1987);
MacDonald v. Clinger446 N.Y.S.2d 801 (N.Y. App. Ct. 198ut seeHoff v. Vacaville Unified Sch.
Dist., 19 Cal. 4th 925 (1998) (holding that a schostrdit did not have a duty to protect nonstudents
from the conduct of students off of school grounds)

" People v. Bierenbaur48 N.Y.S.2d 563, 581 (N.Y. App. Ct. 2002).
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§ 30.2.1(c)(ii)
Respondeat Superior

The doctrine ofespondeat superiomay be used to impose obligations on employergmund
an employment or agency relationship. Under thistrdwe, an employer may be vicariously
liable for violent acts committed by its employeas agents within the scope of their
employment, even if the employer is not directlgp@nsible for the conduct. As a general
rule, an employer is liable underspondeat superidior injuries to another that proximately
result from an employee’s acts done within the saafpemployment.

For example, in California, employers may be liabde an employee’s torts committed
within the scope of employment even if the empldyderts are willful, malicious or

criminal.”® The employer is not liable, however, for actiohattlack a causal link to the
employee’s work? Employers generally are not liable for conduct ootted outside the

course and scope of employmé&ht.

§ 30.2.1(c)(iii)
Intentional Infliction of Emotional Distress

Employers should be aware that they may be sulbgectaims for intentional infliction of
emotional distress (IIED), which generally has falements: (1) intentional or reckless
conduct; (2) conduct that is extreme and outrage(®)sa causal connection between the
wrongful conduct and the emotional distress; andé¥ere emotional distress. In 2004, the
U.S. Court of Appeals for the Fourth Circuit heliéit an employer could be liable for IIED
where it knowingly allowed the violation of a protige order held by an employ&eln
Ganttv. Security USAthe plaintiff employee had informed her emplogfeat she obtained a
protective order against her former boyfriend. €hgployee’s supervisor, who was aware of
the restraining order and that the employee’s forbwyfriend had spoken of killing her,
assigned her to an unsecured post and permitteestrenged boyfriend to approach where
she was stationed. The former boyfriend then kidedhe employee at gunpoint, assaulted
her, and raped her. The court found that while sargrjudgment was appropriate as to the
IIED claims arising out of the plaintiff-employee’abduction and rape, because her
supervisor did not intend to impose those injudaghe plaintiff, the IIED claim arising out
of her assignment to an unsecured post raised arialafact issue as to whether the
supervisor intended to inflict the emotional disgre¢he plaintiff might suffer from talking to
the former boyfriend.

8See e.g, Lisa M. v. Henry Mayo Newhall MéhHosp, 907 P.2d 358 (Cal. 1995) (employer liable
for willful, malicious or criminal action committedithin scope of employmentMark K. v. Roman
Catholic Archbishop67 Cal. App. 4th 603, 609 (1998). In Connectiemt,employer may be liable for
willful or negligent tortious conducfbsher v. Flexi Int Software Inc., 2003 U.S. Dist. LEXIS 6089
(D. Conn. Mar. 31, 2003).

"9 A California court of appeals held that a restatingas not liable under thespondeat superior
theory for the death of a motorist who was reareehiy an employee on the way home from a night
shift. Depew v. Crocodile Enterdnc., 63 Cal. App. 4th 480 (1998).

8 Seee.g, Juarez v. Boy Scouts of ArB1 Cal. App. 4th 377, 394 (2000) (sexual moléstatalls
outside of course and scope of employmemt};cf. Clark v. Pangan998 P.2d 268, 272 (Utah 2000)
(intentional tort not necessarily outside the cewasd scope of employment).

81 Gantt v. Security USAnc., 356 F.3d 547 (4th Cir. 2004¥rt. denied543 U.S. 814 (2004).
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§ 30.2.1(c) CHAPTER 30—VIOLENCE IN THE WORKPLACE

§ 30.2.1(c)(iv)
Agency Liability

Employers must also be cognizant of liability thady arise under general agency principles
for a violent employee’s assault or battery agaiessons in the workplace or persons who
otherwise come in contact with the employee dutirgcourse of employment. Assault and
battery are typically charged in cases where tla® been some other alleged physical
contact by the violent employee, including sexwabissment:

§ 30.2.1(c)(v)
Contractual Obligations

Employers may have other obligations to employ¢esising from employment contracts
and agreements implied in law. Except in speci@ucnstances, it is unlikely that employers
will expressly contract to provide employees witlvarkplace free from harm or violence by
other employees or third parties. In some stategjelier, contractual obligations can arise
even in the absence of written or express agreemémtCalifornia, for example, the state
supreme court recognizes that an implied contraay be inferred from the language in a
company’s policy manual or employee handb&oEmployees or third parties could use
company policies addressing workplace safety addses of a suit against the company for
violation of an implied contract.

Under the implied contract theory, an employer thed a broad unlawful-harassment policy
could be alleged to breach an employee’s righteefharassment engaged in by employees
results in a hostile work environment. The U.S.r8ope Court has recognized the viability of
such a hostile-work-environment theory in sexuahbsment situatiori§.By analogy, one
could argue that the theory applies where an engplbgs a policy on unlawful harassment
but fails to abate the causes leading to a hostidegk environment or fails to curtail the
harmful activities of employees which cause injioypthers.

§ 30.2.1(c)(vi)
Public Policy

An employer may be exposed to liability for condtiwt is found to violate a fundamental
public policy of a particular state. An employee ovbomplains about unsafe working
conditions or refuses to work in an unsafe workiremment and is terminated may be able to
state a tort claim against the employer for wrohtgumination in violation of public policy.

In recent years, several states have allowed taetednemployees to recover tort remedies,
including punitive damages, from their employerstwithstanding the at-will nature of the
employment relationship or the terms of an emplaynagreement, where the termination
violates fundamental principles of public polf€y.

82 See Harrison v. Edison Bros. Apparel Stotas., 924 F.2d 530 (4th Cir. 19939brogation on other
grounds recognized in Leach v. Northern Teledmm, 141 F.R.D. 420, 426 (E.D.N.C. 1991).

8 Foley v. Interactive Data Corp765 P.2d 373 (Cal. 1988)ut cf. Peterson v. First Clayton Bank &
Trust Co, 447 S.E.2d 63, 66 (Ga. Ct. App. 1994) (implmintractual provision can be found only
where provision is necessary to effect full purpogeontract and is clearly within contemplation of
parties).

8 Meritor Sav. BankF.S.B. v. Vinsgrd77 U.S. 57 (1986).

8 Seee.g, Prince v. Rescorp Reajt§40 F.2d 1104 (7th Cir. 1991) (wrongful dischactgm upheld
where plaintiff discharged in retaliation for refiog that his employer had rendered inoperative a
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B. THE RIGHTS OF THE ALLEGED PERPETRATOR §30.2.2

At least some courts recognize that there is atiogxpublic policy requiring employers to
take reasonable steps to provide a safe and seoukplace®

§ 30.2.1(d)

Leave for Victims of Domestic Violence

In 1994, the U.S. Congress passed the ViolencenasgaVomen Act’ The Act provided a
federal civil remedy for the victims of gender-nvatied violence. While not aimed
specifically to combat workplace violence, someirgifis used this statute to sue fellow
employees who committed nonconsensual touchingssing, assault, rape or other acts of
violence. In 2000, the U.S. Supreme Court declaedion 13981 of the Violence Against
Women Act unconstitutional. Accordingly, employe®eay no longer use this Act as a basis
upon which to sue their coworkers for gender-basalénce.

Many state statutes provide for leaves of absenceiftims of domestic violence to seek or
obtain medical attention, victim services, legasistance, or other actions to ensure their
safety. See § 30.3.4 of this chapter for a disonssi some of those statutes.

In summary, employers have broad common law artdtety duties to employees and third
parties. Whether such obligations are provided fcgl statutory provisions, contracts or
other legal doctrines, it is clear that these dudiee implicated whenever an employer is faced
with workplace violence.

§30.2.2

B. THE RIGHTS OF THE ALLEGED PERPETRATOR

While employers must take measures to protect patevictims of workplace violence,
employers must also consider the rights of allegegetrators and be aware of potential
claims and liability that could arise when proteetiactions are taken. For example,
employers could face liability based on an allegesipetrator's claims of defamation,
wrongful discharge, constitutional violations, diegnation, and others.

fire-suppression system in the high-rise apartnbeiiiing where he was employed as an engineer);
Foley v. Interactive Data Corp765 P.2d 373 (Cal. 1988) (policy in question tringolve a matter
that affects society at large rather than a pupelgonal or proprietary interest of the employer| a
policy must be fundamental, substantial, and wstidledished at the time of the dischard&gich v.
Florence Crittenton Servs. of Bal632 A.2d 463 (Md. Ct. Spec. App. 1993) (teachien grivate
residential and educational facility for troublediobescent females, terminated allegedly for natiyi
state authorities about the danger posed to stdffesidents by “gangs” at the facility, statedane

for wrongful discharge in violation of public po}iz Hirsovescu v. Shangri-La Corp831 P.2d 73
(Or. Ct. App. 1992) (plaintiff discharged because disclosed, in good faith, information about
dangerous conditions and potential physical abfisesalents to a representative of the Oregon Menta
Health & Developmental Disability Service§abine Pilot Serv., Inc. v. Hayak87 S.W.2d 733, 735
(Tex. 1985) (as “narrow exception” to employmentét doctrine, employee may maintain cause of
action for wrongful discharge where sole reasondfecharge was employee’s refusal to perform an
illegal act carrying criminal penalties).

8 Mastropetre v. H. Bixon & Son2003 Conn. Super. LEXIS 2275 (Aug. 7, 2003ty of Palo Alto v.
Service Employees IhtJnion, 77 Cal. App. 4th 327 (1999).

8742 U.S.C. § 13981.
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§ 30.2.2(a) CHAPTER 30—VIOLENCE IN THE WORKPLACE

§ 30.2.2(a)

Defamation

Where an employer warns employees of an individuaidlent tendencies, the employer
could be found liable fodefamationif the employer mistakenly believes that the pegier

is violent. Defamation occurs when a statementithabmmunicated to another individual is

false, unprivileged, and causes injdtyRegardless of whether the statement is oral (snd

or written (libel), the employer might be held lialior falsely characterizing an employee as
violent.

Even if an employer’s statements are erroneousgteny the employer may be protected if
the warning was privileged. A qualified privilegemfects a statement where it was made with
a good faith belief in the statement’s truth, whigte statement serves a legitimate business
interest, and where it was published only to thnde/iduals who needed to know of the risk.

§ 30.2.2(b)
Wrongful Discharge

An employee accused of having violent tendenciesp ws terminated for such violent
tendencies could file wrongful dischargesuit against the employer if the employee disputes
the employer’s characterization.

An employer should take steps to minimize both tiiveat of violence and the risk of a
wrongful discharge suit or grievance. For exampkfpre a threat or actual act of violence
occurs, the employer should review its employeedhaok and/or personnel policies to
ensure that they do not contain statements thdtl dwei interpreted as creating an implied
contract that would preclude the employer from irdrately terminating an employee who
makes a threat or acts violently in the workplesegh as language restricting an employer’s
ability to suspend, transfer, demote, or take oth&eiplinary action against a perpetrator of
workplace violence. The employer should also camsidisciplinary measures, such as
suspension, and should encourage resignation, valpgm®priate, to ease tension, reduce the
risk of violence, and avoid potential wrongful diacge claims.

§ 30.2.2(c)

Constitutional Claims

Various federal and state constitutional provisiongy protect alleged perpetrators. For
example, the California Constitution provides altlividuals with a constitutional right to

. 89 . ) . . . .
privacy.” In Georgia an employee’s privacy rights are pret®dy the state constitution, as
well as by case law recognizing the tort of invagi privacy?

A government employee may argue that his speegtotected as constitutional activity. The
federal Constitution and many state constitutiomsrantee freedom of speettDespite the

8 SeeW. PAGE KEETONET AL., PROSSER& KEETON ON THELAW OF TORTSS 111 (5th ed. 1984).
89 CaL. CONST. art. 1, § 1.
9 Seee.q, Jarrett v. Butts379 S.E.2d 583 (Ga. Ct. App. 1989).

1 U.S. @NsT. amend. | (“Congress shall make no law . . . @inigl the freedom of speech”):AC.
ConsT. art. |, 8 2 (“Every person may freely speak, aritnd publish his or her sentiments on all
subjects, being responsible for the abuse of figlst.rA law may not restrain or abridge liberty of
speech or press.”).
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B. THE RIGHTS OF THE ALLEGED PERPETRATOR § 30.2.2(d)

broad wording of the California constitutional righi free speech, some courts have held that
the free-speech right does not extend to the mrisattor?

A government employee may also claim that the eygpls imposition of discipline violates
the employee’s due process rights. Courts havethatdpublic employees’ interests in their
employment constitute a property right protectedHgydue process clauSe

Although Fed-OSH Act’'s General Duty Clause obligagn employer to investigate any
threats of violence in the workplace to protecteottmployees and customers, the employer
must ensure that it conducts its investigationllggand with the least intrusion possible. For
a more extensive discussion of privacy issuesCéegter 19 of HiE NATIONAL EMPLOYER®.

§ 30.2.2(d)

Discrimination

Alleged perpetrators of workplace violence also naesgertdiscrimination claims against
employers based on the Americans with Disabilifies (ADA) and the Rehabilitation Act of
1973. The ADA and related state statutes prohitvipleyers from discriminating against
“qualified individuals” with physical or mental dibilities. The Rehabilitation Act protects
individuals from being fired by certain employededy because of their disabilities. However,
an employer is not required to make a reasonalenamodation under the ADA or the
Rehabilitation Act for a worker who commits or thens to commit violent actsi-e, a
worker who poses a “direct threat” to the healtth safety of other$!

The general rule is that an employer may fire ampleyee in response to the employee’s
violent or threatening behavior, even if the bebawas precipitated by a mental illné3#n
employer may also define as a qualification for gy that “an individual shall not pose a

2 Feminist Womes Health Ctr. v. Blythe32 Cal. App. 4th 1641 (199%)ert. denied 516 U.S. 987
(1995).
% Seee.qg, Skelly v. State Pers. B&39 P.2d 774 (Cal. 1975).

% See Jarvis v. Potteb00 F.3d 1113, 1124-25 (10th Cir. 2007) (affirgnatismissal of discrimination
claims where plaintiff, by virtue of his posttrautioastress disorder, posed a direct threat to other
employees);Jones v. American Postal Workers Uni@82 F.3d 417, 429 (4th Cir. 1999) (affirming
dismissal of ADA claims based on direct threat deéewhere employee suffered from schizophrenia
and threatened to kill coworkeifpen Hartog v. Wasatch Academy?29 F.3d 1076 (10th Cir. 1997)
(holding that the ADA allows an employer to disaigl or discharge a nondisabled employee whose
relative or associate poses a direct threat toethployer’s workplace)Palmer v. Circuit Court of
Cook County lll., 117 F.3d 351 (7th Cir. 1997) (finding that an évgpe diagnosed with major
depression and a delusional disorder was not fsemhuse of her mental illness in violation of the
ADA, but rather because she threatened to kill lreroemployee)Newland v. Dalton81 F.3d 904
(9th Cir. 1996) (stating that an employee’s terrioradid not violate the Rehabilitation Act because
the employee was discharged after he attempteidetauf assault rifle inside a baBullivan v. River
Valley Sch. Dist.20 F. Supp. 2d 1120, 1127 n.3 (W.D. Mich. 1998t{ng the ADA does not protect
employees who threaten other employedé®)ff v. Prudential Ins. Co. of Am911 F. Supp. 856
(E.D. Pa. 1996) (finding that an employer did niolate the ADA when it fired an employee who had
a hip disability and was blind in one eye, since tlischarge was caused by the employee’s violent
outbursts, not his disability). Indeed, one couwaaled an employer attorneys’ fees after it
successfully defended a lawsuit brought by an epeglovho was fired after he pistol-whipped and
threatened to kill a maschutts v. Bentley Nevada Cqor@66 F. Supp. 1549 (D. Nev. 1997). The court
held that “[a]ggravated battery with a deadly weaponstitutes egregious misconduct for which
employees are responsible regardless of any alldigadility.” Id. at 1555.

%42 U.S.C. §8§ 12111(3), 12113(b) (codifying theédt threat” defensePalmer, 117 F.3d at 352.
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§ 30.2.2(e) CHAPTER 30—VIOLENCE IN THE WORKPLACE

direct threat to the health or safety of [the imdlinal himself or] other individuals in the
workplace.®® Whether an individual posesdirect threatis determined by analyzing: (1) the
duration of the risk posed; (2) the nature and sgvef the potential harm; (3) the likelihood
that the potential harm will occur; and (4) the imemce of the potential harth.

If an employee does not pose a direct threat, hewélre employer should thoroughly assess
and consider all of the circumstances to determumether the person is a “qualified
individual” with a disability and whether a reasbleaaccommodation can or should be made
in each instance. If possible, the employer shobkain the cooperation and participation of
the disabled individual and his or her physiciaaclEdecision should be made according to
its proper context and, if necessary, after obtgimput from legal counsel and physicians.

§ 30.2.2(e)
Tort & Civil Rights Claims

Employees accused or suspected of workplace vielatso have filed various tort and civil
rights claims in response to employers’ prevengasigtions. In addition to the constitutional
privacy claims discussed above, an employee cdatdexample, also file a tort claim for
invasion of privacy. Tort privacy claims includetrusion into private affairs, public
disclosure of private facts, placing the employea ifalse light, and othef$The degree to
which courts recognize such torts varies by state.

The employer often has a qualified privilege toestigate and address issues that are of
legitimate concern to the employer, including théesy of workers and customefsAs long

as the employer’s investigation is justified byegilimate concern and is undertaken in good
faith, a court is apt to conclude that the emplsyervestigation of the alleged perpetrator
does not result in liability for invasion of privac

Where a third party, such as a customer or clietégrferes with the employment relationship
between an employer and employee, the employeebmaple to state a tort claim against
the third party for intentional or negligent intaménce with contractual relations or
prospective economic advantag®r example, where a third party insists that apleyee
who is believed to have violent propensities benteated, the employee may be able to
establish a claim against that third party for rfgeence with contract. A defendant may
succeed in defending against such a claim by éstél that the interference was justified to
protect an interest more important than the em@symterest in the contract. A defendant
who induces a breach of contract by lawful meansssfied, and therefore privileged, if the
objectives advanced by the interference are moparntant than the interest interfered with.
Where the third party is interfering with the emy#e’s employment in order to protect the
safety of an individual and the third party is acting with an improper intent, a court will
likely conclude that the interference was justified

Finally, it is possible that an employee terminated making violent threats may assert a
civil rights claim under United States Code title 42, sectioB318gainst a private employer
for that employer’s involvement in the criminal peaution of the employee. Section 1983 is

% See Chevron I$A,, Inc. v. Echazabal536 U.S. 73 (2002kee also Den Hartod.29 F.3d at 1088,
citing 42 U.S.C. § 12113(b) and 29 C.F.R. 8 163m}3).

9729 C.F.R. § 1630.2(r).
% SeeW. PAGE KEETONET AL., PROSSER& KEETON ON THELAW OF TORTS § 117 (5thed. 1984).
99 H

Seeid.
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C. THE SPECIAL ROLE OF THE CRIMINAL JUSTICE SYSTEM § 30.2.3(a)

aimed at state action and state actors. As a coasesq, it generally provides no remedy for
individuals victimized by private party conduct. \Wever, private actors may align
themselves so closely with either state actiortatesactors that their conduct may be held to
violate section 1983. Thus, private sector emplyshould take note that excessive
intervention or attempts to control criminal prasiens of employees may result in a court
finding that the employer is sufficiently alignedthvthe state so as to be held liable for a civil
rights violation. Private employers should coopertatthe fullest extent with the police and
district attorney’s office but should not try tontmol the public proceedings.

§30.2.3

C. THE SPECIAL ROLE OF THE CRIMINAL JUSTICE SYSTEM

Depending on the state and locality, an employey ima able to encourage local law
enforcement officials to pursue criminal law sames against an individual who engages in
workplace violence. Although local law enforcememtl be familiar with the possible
criminal laws on which to rely, employers may wamtbe aware of the basic categories of
criminal laws that may be applied to a perpetrafaworkplace violence.

§ 30.2.3(a)
Anti-Stalking Laws

According to a 1998 National Institute of Justitedy, more than 1.4 million Americans
(approximately 1 million women and 400,000 men) staked each year. Stalking can be
considered a category of workplace harassment imhehee. Employees may be subjected to
stalking by: (1) another employee; (2) a nonemployee whbescurrent or former romantic
partner of the employee; or (3) a nonemployee hhathad little or no prior contact with the
targeted employee. Stalking behavior is not charestically confined to the workplace and
will also likely involve acts outside the workplaagainst the employee.

Stalking has been defined by psychologists and some stgisldtures as having three
components:

» a course of conduct in which there is a repeatéenpeof following or harassing
another person;

* making a threat to harm or acting in a threatenmagner; and

« intent to cause harm or distrégs.

As a result of numerous incidents in which indiatiuobsessively followed, harassed and —in
some instances — killed others, every state hagt@héaws prohibiting stalking or harassment.
Most states classify first time stalking offensesn@isdemeanors with penalties up to one year
in prison and a $1,000 fine, but repeat offendexg be subject to much more severe penalties.

The point at which a stalking act becomes a critminalation may vary. For example, in
North Carolina, the victim or a third-party desitgth by the victim must inform the
perpetrator to stop stalking the victim before phetections of the stalking law can appy.

10 35eee.g, CAL. PENAL CODE § 646.9.
101 State v. Ferebe®29 S.E.2d 686 (N.C. 2000).
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§ 30.2.3(b) CHAPTER 30—VIOLENCE IN THE WORKPLACE

§ 30.2.3(b)

Cyber-stalking

In August 1999, in response to a request from forvfiee President Gore, the U.S. Attorney
General publishe@yberstalking: A New Challenge for Law Enforcem&nindustry,'” a
report exploring the nature of cyber-stalking, gnalg the adequacy of current federal and
state laws, and recommending ways to improve effagainst cyber-stalking. According to
this study, one in 12 women and one in 45 men baea stalked at some time in their lives.

Cyber-stalkingrefers to use of the Internet, e-mail, or othesctebnic communications
devices to “stalk” another person — whereas trawiti “stalking’ refers to engaging in
repeated harassing or threatening behavior (sucfolesving a person, appearing at a
person’s home or workplace, making harassing teleplcalls, or leaving written messages
or objects) that places the victim in reasonalde & death or bodily injury. Roughly 20% of
states have enacted statutes to specifically asldngser-stalking, while a number of other
states have expanded their traditional stalking dratassment statutes to cover
cyber-stalking®®

Two federal statutes — the Federal Domestic Videmnd Stalking ACt* (prohibiting
interstate stalking) and the Federal Obscene oraddary Telephone Calls Statte
(prohibiting use of the phone or other telecommaitins device to stalk or harass) — provide
further protections against cyberstalking.

Employers should treat an employee’s complaintytiec-stalking with the same gravity as a
complaint of traditional stalking. In addition, @ffective electronic communications policy
will help minimize the potential for an employee tise work computers to stalk fellow
employees or members of the public.

§30.2.4

D. SPECIAL ROLE OF THE CIVIL COURT SYSTEM:
RESTRAINING ORDERS

§ 30.2.4(a)

Purposes of Restraining Orders

Restraining orders serve two major purposes —dahipit specific conduct by the perpetrator
and to order the perpetrator to stay away fromvibBm. The first purpose of prohibiting
specified conduct typically includes prohibitingetperpetrator from making physical contact
with the victim, conducting surveillance of the tum, following the victim, telephoning the
victim, and blocking the victim’s movement. The ged purpose of ordering the perpetrator
to stay away from the victim usually includes auiegment that the perpetrator stay a

192 Available at http://www.usdoj.gov/criminal/cybercrime/cybersial.htm (last visited Dec. 3,
2008).

%3 For a review of the cyberstalking, stalking, andrassment statutes of every state, see
http://www.ncvc.org/src.

10418 U.S.C. § 2261A.
10547 U.S.C. § 223.
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D. SPECIAL ROLE OF THE CIVIL COURT SYSTEM: RESTRAINING ORDERS § 30.2.4(c)

specified distance from the victim, the victim'sigence, the victim’s work, and the victim’s
children’s schools or places of child care.

§ 30.2.4(b)
Types of Restraining Orders

Victims of workplace-related harassment or threditgiolence now have two different types
of restraining orders that they can pursue in n&ates. An individual employee may obtain
a civil-harassment restraining order that prohispecified conduct by the perpetrator and
orders the perpetrator to stay a certain distaneayarom the victim. For example, to
persuade a court to grant a civil harassment temnpoestraining order under California law,
the victim must show specific facts, including: éLknowing and willful course of conduct;
(2) which requires more than one act directedsggeific person; (3) which seriously alarms,
annoys, or harasses the person; (4) which servelegitimate purpose; (5) which would
cause a reasonable person to suffer substantiaicgrabdistress; and (6) which actually
causes emotional distress to the victifn.

In some, but not all states, another option islieremployer to seek a temporary restraining
order or injunction to protect against threats arassment at work’ In Arizona, an
employer may obtain an injunction to protect itamlifany employee or other person on the
employer’s property. Such an injunction may effesly prohibit the defendant from going
near the employer’s property or contacting the eyel or individual employees while they
are at work'”®

As a slightly diverse example, Indiana law allowsesnployer to obtain an injunction against
a person on behalf of an employee to prohibit irtiolence or threats of violence only if
the employee has already suffered violence or thi@aviolence by the person at work. The
Indiana law specifically states that it does nghaexd, diminish, alter, or modify the duty of
an employer to provide a safe workpld®e.

§ 30.2.4(c)
Steps for Obtaining a Temporary Restraining Order & Injunction

Once the individual victim or the employer has dedi to pursue a restraining order, several
steps must be completed before the petition seekiagrestraining order and other legal
papers are filed with the court. While the partiesl for this process vary by state, to
illustrate, an employer in California should follake process described below.

The employer’s first step is to interview the wictand determine the facts surrounding the
violent or harassing incident. The interviewer dtobe either a manager experienced in
investigating such incidents or legal counsel fer émployer. The interviewer should obtain
all the facts necessary to support the elementsitbiat be proven to obtain the desired type

106 CaL. CIv. PrOC. CODE § 527.6.

97See eg., ARIz. REV. STAT. § 12-1810; ARK. CODE ANN. § 11-5-115; @L. Civ. Proc. CODE

§ 527.8;Co. Rev. STAT. § 13-14-102; G. CoDE ANN. 8 34-1-7; ND. CODE § 34-26-6; MVv. ReV.
STAT. 88 33.200-33.260; N.C.E&. STAT. 8§ 95-260;R.I. GEN. LAwWS § 28-52-2; ENN. CODE ANN.

88§ 20-14-101 to -109. Similar statutes have beapgsed in Florida (S.B. 200 108th Reg. Sess.
(Fla. 2006)) and New Jersey (A.B. 1512 212th Legis). 2006)).

108 ARIZ. REV. STAT. § 12-1810.
109 |\D. CoDE § 34-26-6.
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§ 30.2.4(c) CHAPTER 30—VIOLENCE IN THE WORKPLACE

of restraining order. When interviewing the victitnformation regarding the perpetrator
should also be gathered, including the perpetratoome address and home phone number;
work address and work phone number; typical wonkréiophysical description; and vehicle
description.

The second step is to interview any corroboratiitgaesses. It is often helpful in convincing
the court to issue the temporary restraining otddnave other individuals confirm that the
incident in fact was as egregious and terrifyinghesvictim believes it to be. Alternatively,
interviewing other witnesses may uncover importiaats that negate the need to seek a
temporary restraining order.

The third step is to draft the papers that willfiesd with the court and which will persuade
the court to issue a temporary restraining ordesie @ the inevitably emotional nature of the
incident giving rise to the need to obtain the terapy restraining order — as well as the
need to obtain the temporary restraining order ldyie— it is recommended that legal

counsel familiar with this process and with thequa rules of the jurisdiction be used to
minimize stress and confusion otherwise inherentha process. The Judicial Council of
California has approved forms to be used when pistgiinjunctions prohibiting harassment.
Using the proper forms helps avoid delays in filihg papers with the court clerk.

After the legal papers are drafted, the fourth seepo meet with the victim and other
witnesses to review and sign the papers. Becawsaftldavits or declarations are signed
under penalty of perjury, factual accuracy is calki After obtaining signatures, the
documents are taken to the appropriate court @mkte judge’s signature.

After the legal papers are delivered to the viciina to the appropriate police departments,
the perpetrator must be served with the legal mapire signed court order, and other
documents as specified by law. Because the protestihould be as complete as possible
before the perpetrator is notified that the victims initiated legal proceedings, the
perpetrator should not be served with the documentts after the victim and police have
received copies.

Finally, a process server or a sheriff should echto serve the perpetrator. A party to the
action (the individual or employer seeking the tenapy restraining order) cannot serve the

perpetrator. Because many perpetrators try to eseidce, attempts to serve the legal papers
on the perpetrator should begin as soon as th@nviahd the police departments have

received their copies of the papers.

To obtain a long-term injunction (generally thresags in California), the victim or other
witnesses must testify in court as to the requaledhents summarized above. Once the judge
grants and signs the three-year restraining drféne restraining order must be delivered to
the victim and to the appropriate police departser@ome counties have developed
abbreviated procedures for notifying the Sheriéifel police departments.

110 Because the court will often sign the injunctiomiediately after hearing evidence (if the evidence
supports granting the order) the injunction shdwdprepared before the court hearing and should
request the same protection as the court grantisakitemporary restraining order.
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E. SPECIAL LIABILITY CLAIMS INVOLVING THIRD PARTIES § 30.2.5(a)

§30.2.5

E. SPECIAL LIABILITY CLAIMS INVOLVING THIRD PARTIES
§ 30.2.5(a)
Liability to Nonemployees for Conduct of Workers & Third Parties

In some states, such as California, an employer maghielded from most employee claims
resulting from injury or death on the job, becawserkers’ compensation provides the

exclusive remedy for occupational injuries. Howevemployers may incur substantial

liability to the survivors of employees, or evennonemployees, for actions of perpetrators
whose violent conduct could have been prevented.

Liability in these circumstances is premised onligegce or on the breach of contractual or
implied duties that inure to the benefit of victims by extension, to their families. Parent
and subsidiary corporations may also be held lié@enegligenceé™ The following cases
illustrate these points and demonstrate the seremssof the problem caused by violence in
the workplace, even where a company is not th@wgtor the perpetrator’'s employer.

In May 1999, a jury awarded nearly $8 million tamiies of two workers killed at an
Asheville plant where a fired employee shot threemer coworkers and left another
wounded. That morning, the fired employee purchaset-1 carbine at a local pawn shop
and drove to the plant carrying it and a semi-aat@rpistol he had purchased and registered
with the police department five weeks earlier. Gaaman had been fired two days prior to
the killings, after having been suspended for fightwith coworkers. An Employee
Assistance Program (EAP) psychologist, who perfariaehreat assessment, concluded that
the employee would accept termination without bdaognhostile. This assessment proved
wrong and the fired employee now stands convicfethree counts of first-degree murder
and has been sentenced to death.

In January 1994, the owner of a frozen-yogurt shog the owner of a shopping mall in
Austin, Texas, where the shop was located, agre@ay $12 million to the parents of four
young girls. Two of the four victims worked in tere where they were murdered during a
1991 robbery. The civil suit, which alleged inadatgusecurity by the defendants, was settled.

In 1993, a Texas court of appeal held that a Houfast-food restaurant could be liable for
the death of a customer who was shot and killedewdaiting in the drive-thru line of the
restaurant. The customer was attacked by threeattempting to steal her cHf.

The remedies available to plaintiffs under situaisimilar to the above examples, in which
millions of dollars were awarded, include damagas é@motional distress occasioned by
negligently caused injuries to the victims.

11 Brooks v. National Convenience Store®., 897 S.W.2d 898 (Tex. App.—San Antonio 1995, no
writ).
112 Midkiff v. Hines 866 S.W.2d 328 (Tex. App.—Houston [1st Dist.] 3980 writ).
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§ 30.2.5(b)
Other Potential Sources of Third-Party Liability

In suits by visitors against employees working ba premises, a number of courts have
wrestled with whether to hold the owner of the vpdake premises liable for negligence
based on an employee’s criminal activity. Generatlyestablish negligence the plaintiff must
show that the defendant owed the plaintiff a lefjal, that the defendant breached the duty,
and that the breach was a proximate or legal catisiee injury suffered by the plaintiff.
Courts have long recognized a landlord’s duty teeteeasonable steps to secure common
areas against foreseeable criminal acts of thirtlgsathat are likely to occur in the absence
of precautionary measures. Increasingly, injuredqes are alleging that this duty requires
landowners to provide a workplace free from viokenc

Numerous federal and state courts have attemptdefiiwe the scope of the property owner’s
duty to protect individuals who work on the premsiséhese courts have emphasized that the
foreseeabilityof the criminal activity is a key factor in detanimg the property owner’s duty

to safeguard the employees of companies locatédeopremises:®

Certain industries or organizations may be sudglepto third-party claims based on their
special relationships with the public. Public tiaasithorities in California, for example, are
required to use the “utmost care and diligence” mndt protect passengers when they know,
or should know, that an assault is about to otéuBecurity companies may also be found
liable for negligence when it is reasonably foredde that an employee could cause harm to
another person.

Liability may also arise in certain jurisdictionsder thevoluntary assumption theoryhen
employers voluntarily or contractually assume aydatprotect employees from the harmful
acts of third parties. An employer may assume §,dor example, when it contracts to
provide security, or actually implements securityasures, but nonetheless fails to protect its
employees™® Employers who elect to implement security measatetheir facilities must
also ensure that these measures are adequatedoct pheir employees?

13 See e.g, Arceneaux v. KMart Corp.1995 U.S. Dist. LEXIS 11943 (E.D. La. Aug. 11,959
Habich v. Crown Cent. Petroleum Car42 So.2d 699 (Ala. 1994Knauss v. DND Neffson Co.
963 P.2d 271 (Ariz. Ct. App. 1997Ann M. v. Pacific Plaza Shopping Ct863 P.2d 207 (Cal. 1993);
Rosenbaum v. Security Pac. Cof0 Cal. Rptr. 2d 917 (Cal. Ct. App. 1996)ement v. Peoples Drug
Store Inc., 634 A. 2d 425 (D.C. 1993%Guerrero v. Memorial Med. Ctr. of East Tex&38 S.W.2d
789 (Tex. 1997)Exxon Corp. v. Tidwell867 S.W.2d 19 (Tex. 1993).

114 SeeCity & County of San Francisco v. Superior Co@6 Cal. Rptr. 2d 372 (Cal. Ct. App. 1994).

115 See Slager v. Commonwealth Edison Ctng., 595 N.E.2d 1097 (lll. App. Ct. 1992) (finding
company liable for the death of a worker who wdle#iwhen an employee struck his car with a picket
sign, causing him to swerve into the path of aroaring truck).

116 See Vaughn v. Granite City Steel Dof Natl Steel Corp. 576 N.E.2d 874 (lll. App. Ct. 1991)
(employee was shot and killed in the employer’«ioar lot and the employer’s security was found to
be grossly inadequatd)ut see McBeth v. TNS Millsic., 458 S.E.2d 52, 56 (S.C. Ct. App. 1995) (jury
verdict for defendant affirmed after decedent erygdowvas stabbed in employer’s parking lot).
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III. STATE SURVEY OF WORKPLACE VIOLENCE
SAFETY STANDARDS

§30.3.1

A. STATE OSHA REQUIREMENTS & GUIDELINES

Nearly half of the states and two territories héaleen the initiative to develop their own
OSHA guidelines, programs and training materialssdarch indicates that there are 27% to
35% fewer deaths in states that have their owrsgdbty plans than in states overseen only by
the federal agency (“Fed-OSHA" Six illustrative state guidelines are discussddveand
web site addresses to all of the state and tagiitagencies are provided at the end of this
section.

§30.3.1(a)
California (Cal-OSHA)

California requires every employer to establish lajury and lliness Prevention (IIP)

Program, designed to ensure the safety and seairiéynployees:® The IIP Program must

be effective and in writing. On March 30, 1995, Galifornia Department of Industrial

Relations, Division of Occupational Safety and HegdDOSH) adopted revised guidelines
for workplace security (guidelinesy.

To provide guidance to employers, DOSH’s guidelidesde workplace violence into three
categories:

Type I: The perpetrator has no legitimate business oelghip with the
workplace and enters the workplace in order to canamrobbery or other
criminal act.

Type Il: The perpetrator is either the recipient or obfg#da service provided
by the affected workplace or the victieng, a current or former client).

Type lll : The perpetrator has employment-related involvemerh the
workplace.

117 States With Own SafgtHealth Programs Have Fewer Fatalities, ProfessaBtudy SayDaily
Lab. Rep. (BNA) No. 205, Oct. 24, 2006, at A-12.

118 CaL. CoDE REGS tit. 8, § 3203 (2007).

19DOSH is the agency responsible mforcemenpf the Cal-OSHA regulations.AC. LAB. CODE

88§ 142, 6307, 6308 (2007). DOSH doest have authority to adopt occupational safety arathe
regulations except in limited circumstances. CaHBSregulations can be adopted only by the
California Occupational Safety and Health StandeBdard. QL. LAB. CoDE 8§88 142.3, 6305(a)
(2007). Thus, the DOSH guidelines aret regulations and cannot be enforced as such. Howeve
DOSH's enforcement authority is quite broad, anel ltf? regulations, whiclwere adopted by the
Standards Board, are open-ended and can be viewaddressingny workplace hazardSeeCaL.
LAB. CoDE 88 6307, 6401.7; & . CoDE ReGS tit. 8, § 3203.. Although potentially unenforckglihe
guidelines provide good advice to employers witlyard to preventing workplace violence and
protecting the safety of employees and othersamibrkplace.
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The DOSH guidelines suggest that every employdoparan initial assessment to identify
workplace security factors that may contributehte tisk of violence in the workplace. The
guidelines stress that employers must consider tggehof workplace violence and adapt the
IIP Program to address their vulnerability to thartigular risks associated with their
workplace. DOSH provides several guidelines andéquirements for each type of violence
it has identified. For example, according to DOS3hployers who are at a high risk of
Type | violence must provide training in crime aw@ess, assault and rape prevention,
defusing hostile situations, and knowing what stepsake during an emergency. DOSH'’s
position is that controlling workplace access aadiltating communication are important
considerations for employers at a high risk of Tilpeiolence. With respect to Type lll
violence, where the perpetrator ordinarily has sastationship to the workplace, DOSH
suggests that employers establish a clear antngelgolicy, apply the policy consistently
and fairly, and provide appropriate supervisor antployee training in workplace violence
prevention.

DOSH issued a revised final edition of its Modd? IProgram for Workplace Security on
March 15, 1995. The Model Program notes that nif@ala employer is required to use it.

However, DOSH’s model program provides a simplentar to help California employers

respond to the complex problem of workplace viokerithe model is not designed to be
utilized “as is” but should be tailored to eachtjatar workplace depending on the security
hazards the employer faces. For this reason, emrdashould analyze the potential risk of
violence on their premises and determine the prodghat will be most appropriate.

“Guidelines” and “Models” appear to be suggestioather than legal requirements. The
DOSH guidelines and model program are indeed imtend provide assistance to employers
and give companies a sense of what DOSH will laokiri reviewing a company’s security
plan. However, a guideline or model can beconde éactoregulation, and deviation from it
may expose an employer to liability.

In 2002, DOSH issued @uide to Developing Your Workplace Injury and I8sdPrevention
Program designed to help employers improve workplaceqatatn for their employees. The
Guide is intended to provide guidance for emplayees to proscribe requiremerits.

On May 1, 1996, DOSH implemented a policy and pdoce (P&P) on dual-employer
liability. *** Although the P&P is not binding on the Cal-OSH Aa[s Board (the agency that
serves as the judicial arm of Cal-OSHA and hearsl@yer appeals), the P&P is likely to be
followed by DOSH. Prudent employers should be awsnd should follow the guidelines.

The most common dual-employer situation is one linmg a temporary help agency or an
employee leasing company that provides an emplégegork under the supervision and
control of another company. In such circumstanttess,company supplying the employee is
the primary employerand the company supervising the employee at theksite is the
secondary employeldnder the P&P, a secondary employer is liableafor safety and health
hazard when: (1) a contingent employee is exposeal €al-OSHA violation; and (2) the
secondary employer exercised supervision and domwey the employee. The circumstances
in which a primary employer will be cited for safetnd health violations are far broader and

120 The Guide can be found at http://www.dir.ca.gostddosh_publications/iipp.html.

121 california Department of Industrial Relations, Bien of Occupational Safety & Health, Policy &
Procedures Manual C-1D, issued May 1, 1996. Thigya@nd procedure can also be found at
http://www.dir.ca.gov/DOSHPol/P&PC-1D.html.
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more complex. Generally, a primary employer magiterl when there is employee exposure
to a violation, even if the primary employer hassignificant involvement with the worksite.

Although the P&P does not address workplace vi@especifically, the rules may be
extended to apply to violence. Temporary agencie$ employers who use temporary
employees should review these policies both foetgafiolations and for workplace violence
iISsues.

On January 1, 2000, DOSH's standards on the enfeee of employer safety
responsibilities on multiemployer worksites becamiéective. California Labor Code
section 6400(b) provides that at multiemployer sd#ds, citations may be issued to any of
the following: the employer whose employees wengosed to the hazard, the employer who
actually created the hazard, the employer who wespansible for safety and health
conditions at the worksite, or the employer who vesponsible for correcting the hazafd.
The most common multiemployer worksite is a cortdion site, where owners, general
contractors and subcontractors may share obligatiomthe construction context, property
owners may be held responsible for workplace hazaven if they did not create them and
even if their employees were not exposed to thardaz Although multiemployer worksites
are most common in the construction context, tigeilegions also apply to nonconstruction
worksites.

The multiemployer regulations are designed todiljap between the DOSH standards and
the Fed-OSHA standards, which previously addressgtiemployer situations. However, it
is unclear at this time whether the “hazard” refdrto in the statute will include incidents of
workplace violence.

DOSH has also issued guidelines for health care @mmunity service workerg? In
addition to environmental factors identified by Fe8HA, DOSH’s Guidelines point to work
practices of concern such as decreased staffingeat times and visiting hours, performing
job duties at night, and working in areas whereetimployee is physically isolated from other
employees. The Guidelines fall into two broad cates: (1) general provisions and program
development; and (2) specific work setting requiais, which include engineering controls,
work practices, personal protective measures, adididualized training (based on the type
of worksite). Program elements include a worksitalgsis and hazard prevention and
control. The Guidelines further provide that engiieg and administrative controls will
depend in large part on the type of facility. Feample, “panic buttons” are recommended in
psychiatric hospitals, whereas personal hand-Halina may be more appropriate for home
and field community service workers to use. Morec#iic details for various health care and
social service settings are laid out in the Guigdi Finally, the DOSH Guidelines highlight
that training and evaluation are critical partseafucing violence in health care settings.

§ 30.3.1(b)
Georgia

Although Georgia does not have a state equivaterthé Fed-OSH Act, the Georgia code
places a duty on employers to provide a safe plae@rk. Therefore, an employer could be
exposed to liability for failure to eliminate visiee from the workplacg? This statutory duty

122 CaL. LAB. CoDE § 6400(b) (2007).

123 5ee DOSH's Guidelines for Security & Safety of Health Care &rimunity Service Workers,
available athttp://www.dir.ca.gov/DOSH/dosh_publications/hckarhtml (last visited Dec. 7, 2008).

124 SeeGA. CODE. ANN. § 34-2-10 (2007).
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does not make the employer an absolute guarantats afmployees’ safety; rather, the
employer is under a duty to exercise ordinary aareaking an effort to provide a reasonably
safe place to work®

§ 30.3.1(c)

Hawaii OSH

In October 2001, the Hawaii Department of the Atey General promulgated a workplace
violence manual that provides guidance to employanspreventing violence in work
environments® The manual cites the Fed-OSH Act's General Dutgu€¢ as requiring
employers to provide employees with a place of eypent that “is free from recognizable
hazards that are causing or likely to cause deatteious harm**’ The manual states that
this duty includes “inspecting the workplace tocdiger and correct a dangerous condition or
hazard in the workplace and to give adequate wgrmifiits existence*®

The handbook discusses practical steps to deattietfy with workplace violence. First,
employers should consider developing a programaamditten policy statement, as well as
training on how to recognize and prevent violenlcethe event of actual violence, the
employer should thoroughly investigate the factd assess the threat. It should consider the
impact on employees when determining the apprapti@aatment for an offending employee.
The manual also attaches practical checklists, stwéts, and recommended response
procedures.

§ 30.3.1(d)

Minnesota (MNOSHA)

Minnesota has a state Occupational Safety and iHeattigram (“MNOSHA”) administered
by the Minnesota Department of Labor and Indus®yl), which is responsible for
compliance program administration, conducting ezgorent inspections, adopting standards,
and operating other related OSHA activities. Thegpam also provides employers, upon
request, with consultation services to prevent pwiarte accidents and diseases by identifying
safety and health hazards.

The mission of the Minnesota program is to ensind every worker in the State of
Minnesota has a safe and healthful workplace. ifslves applying a set of tools provided
by MNOSHA, including standards, development, erdament, compliance assistance,
training, and education to assist employers in dgimgp with this mission. MNOSHA
operates a loggers’ safety education program, &paxe violence prevention program, and
a safety grants prografy.

A study by MNOSHA Workplace Violence: Are You At Risk@entifies several sources of
internal violence, including understaffing, heavgridoad, excessive overtime, intimidation,

125 Smith v. Ammon4d.88 S.E.2d 866, 867 (Ga. 1972).

126 State of Hawaii Dep't of the Attorney General, iBei Prevention and Justice Assistance Division,
WORKPLACE VIOLENCE: PREVENTION, INTERVENTION & RECOVERY (Oct. 2001). The manual can be
found at http://hawaii.gov/ag/cpja/quicklinks/wot&pe_violence (last visited Dec. 7, 2008).

1271d. (citing section 5(a)(1) of the Occupational Safatd Health Act).
128 Id

129 |nformation about Minnesota’s programs is ava#aat http://www.doli.state.mn.us/mnosha.html
(last visited Dec. 7, 2008).
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and rigid management styles. Recommended stratégieslealing with these stressors
include providing training, establishing zero-talece policies, improving communication
between workers and management, and establishingngiioyee Assistance Program to
assist workers. The same study identified a nuroberays to minimize the risk of violence
initiated by strangers: keep windows cleared, inaprighting, keep minimal cash on site,
use security guards, alarm systems, metal deteetmissecurity cameras, and have safe
rooms for employees to use in an emergéfity.

§ 30.3.1(e)
Oregon OSHA (OR-OSHA)

Under its general duty clause, Oregon law, likeefatllaw, requires employers to maintain a
safe workplacé®

The Oregon Occupational Safety & Health Divisio©®R-OSHA”") developed Guidelines
that provide recommended steps on reducing therdimzaf workplace violence. The
Guidelines briefly discuss pertinent legal issued amployers’ legal obligations in Oregon
and set forth a Six-Step Workplace Violence PrdwenProgram. Although employers
should customize the program to suit their pardicuorkplace, the suggestions contained in
the Guidelines are sufficiently general to be addpand tailored for various employment
situations:>

Step One of the program involves forming a committet will develop the program.

Step Two is to conduct a risk assessment and resemurity. This entails examining past
incidents of reported violence, reviewing OSHA loged surveying all workers to determine
the extent of unreported violence. Reviewing ségumvolves assessing existing policies and
determining the need to modify existing securityaswres, such as better lighting, security
cameras, or door locks.

The Third Step in the program is to develop a wemittpolicy, which should include
preemployment screening, termination and layoftpdures, and ground rules for acceptable
behavior.

In Step Four, the employer is encouraged to addpaiaing program for employees of all
levels. The training program should be designegravide workers and managers with
knowledge of applicable policies and procedures.

Step Five suggests creating a crisis-response plaich includes an internal plan for
communicating emergencies, incident report proasjuincident response procedures, and
follow-up procedures to inform employees about whas happened and how it is being
handled. These follow-up procedures are cruciakftaviating anxiety among workers and
reducing misinformation. Employers should also aers as part of Step Five, establishing a
threat-management team. This team is often compafsegbresentatives from the company’s
security department, human resources, legal or cakdservice providers, external
psychologists, or threat-assessment experts. Tdma’'dseduties may include managing the

130 This study is available at http://www.doli.state.os/wvprisk.html (last visited Dec. 7, 2008).
131 OR. REV. STAT. § 654.010-015 (2006).

132 These Guidelines, as well as all others, are ahiailat http://www.orosha.org (last visited Dec. 7,
2008).

THE NATIONAL EMPLOYER® — 2009/2010 EDITION 2427



§ 30.3.1(f) CHAPTER 30—VIOLENCE IN THE WORKPLACE

violence prevention program, as well as providinglgnce concerning liaisons with outside
assistance, planning for media relations, or otisrmanaging operations after the crisis.

The Final Step in the Program is for the emplogeiest and improve its violence prevention
plan. The plan should be reassessed every yeashandd include, for example, analyzing
trends and surveying employees.

The OR-OSHA Guidelines also provide a helpful éistconsultative, enforcement, training,
and technical resources that are available to grepdp as well as some important do’s and
don’ts for dealing with potentially violent indivicls.

§ 30.3.1(f)

Washington (WISHA)

The State of Washington Industrial Safety and Heakdministration (WISHA) has
developed a guidebooWyorkplace Violence: Awareness and Prevention foplayers and
Employeeq*Guidebook”), to help employers and employeesogaize acts of workplace
violence, take steps to minimize and prevent thamd, respond appropriately if they occt.
The Guidebook specifically states that the recontmgans are voluntary and do not impose
mandatory obligations on employers. Employers aneograged to incorporate the
information provided into an accident preventiogyam, a separate workplace violence
prevention program, or an employee handbook.

The WISHA Guidebook discusses four types of worgplaiolence, including violence by
strangers, violence by customers or clients, vi#elny coworkers, and violence by personal
relations. It sets forth potential prevention measdor each category.

With respect to violence by strangers, the Guidklfoouses on the retail store industry and
sets forth numerous risk factors and potential gnéative measures. High-risk factors
include working with money, working in isolationpe&rating at night, and providing poor
visibility into the worksite and poor lighting oude. The Guidebook suggests preventative
measures such as training, posting signs statiag dish registers contain minimal cash,
leaving a clear, unobstructed view of cash registem the street, and maintaining adequate
outside lighting, among others.

The second type of workplace violence, involvinglence by customers or clients, often

arises in the social work or health care contekxte Tsuidebook discusses potential risks,
including working in isolation, working after hourgnd dealing with violent customers. The

Guidebook recommends that employers conduct a thazssessment and take preventative
measures, including controlling access to the wiekproviding a communication system to

alert security, eliminating easy access to potewtapons, and providing good client referral

and assistance programs.

The third category involves violence by coworkérke Guidebook focuses on the potential
of retaliation by an employee recently disciplirfed poor performance. In this case, risk
factors include high stress in the workplace, latlkappropriate management protocols for
disciplinary actions, lack of appropriate superkysdraining, and individuals with

propensities toward violence. To avoid such a sugndne Guidebook recommends adopting
and enforcing a policy of no tolerance for work@agolence, adopting management policies

133 These guidelines are available at http://www.laigov/Safety/Topics/AtoZ/WPV (last visited Dec.
7, 2008).
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for layoffs and disciplinary actions, providing ass to employee assistance and counseling
services, and providing adequate security persamsite.

The fourth category is violence by personal refegiolhe Guidebook gives the example of an
attack on an employee by her distraught ex-husbantthis scenario, risk factors include an
individual with a history of violent or threatenifgehavior, the lack of controlled access to
the worksite, and the lack of a communication polfegarding restraining orders. The
Guidebook sets forth numerous potential prevergatieasures, including training to respond
to domestic violence, policies on handling and préwmg violent situations, restraining
orders, controlled access to the worksite, anctedie reporting and notification procedures.

In addition to these recommendations regarding girevention of specific instances of
violence, the Guidebook also sets forth the suggdestements of a workplace violence
prevention program. The Guidebook suggests a s&epn-program consisting of:
(1) management commitment and employee involven{@pthazard assessment; (3) hazard
prevention and control; (4) training and instruatia5) reporting procedures; (6) record
keeping; and (7) evaluation. Attached as an exiibthe WISHA Guidebook is a “Sample
Workplace Violence and Prevention Program” thatiudes numerous sample forms and
program checklists. Littler Mendelson also produeeshandbook on employer safety,
workplace violence, and domestic violence in thekptace, which is used at seminars for
State of Washington employers. The course and tdneesponding materials provide an
overview of WISHA, the responsibilities of emplogemanagers, and supervisors under
WISHA, a discussion of workplace violence recogmtand prevention, and a review of the
issue of domestic violence in the workplace. Sempaaticipants discuss real-life safety and
health issues, including issues involving violemeethe workplace, and learn about their
obligations under the law.

The State of Washington has also passed a workpl@mtence law to address hazards
specific to workers in the health care industfyThe law approaches addressing the problem
with three prongs: (1) a workplace violence pratecplan; (2) violence protection training;
and (3) record-keeping requirements. The plan, kvhizalth care employers were required to
implement by July 1, 2000, is required to addressisty considerations such as the physical
attributes of a health care setting, staffing (idahg security staffing), personnel policies,
first aid and emergency procedures, reporting wiokects, and employee education and
training. Implementing the plan requires a violeassessment risk based on five years of the
employer’s own historical data. The annual violepoatection training must address general
safety procedures, including personal safety pnaes] the violence escalation cycle,
violence-predicting factors, obtaining patient digt from a patient with violent behavior,
verbal and physical techniques to deescalate amimnime violent behavior, strategies to
avoid physical harm, restraining techniques, anel dppropriate use of medications as
chemical restraints. The training must be provitte@ll employees within 90 days of hire.
Finally, the law requires that each health carBregkeep a record of any violent act against
an employee, patient, or visitor occurring in tlealth care employment setting.

In 2001, WISHA promulgated a related Regional Dixex entitled Workplace Violence

Prevention in Health Car€® The directive applies to all WISHA enforcement and
consultation activities involving workplace violenén health care settings. The directive
provides interpretive guidance, and discusses apexforcement and consultation protocols.

134 \WasH. Rev. CobpE § 49.19.005-070 (2007).

135 WISHA Regional Directive 5.7Workplace Violence Prevention in Health CaRepartment of
Labor & Industries, WISHA Services (2001).
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The directive explains that although the law may caver nursing homes and other health
care employers, general WISHA requirements applyhtise entities. The directive also
details how employers will be cited for variouslatemns of the law.

§ 30.3.1(g)
Contact Information for State Occupational Safety Offices'36

State Agency Website

Alaska Dep't of Labor & Workforce http://www.labor.state.ak.us
Development, Labor Standards &
Safety Division

Arizona Industrial Commission of Arizona| http://www.ica.state.az.us/Divisions/osha/
Division of Occupational Safety &| safety health_compliance.html
Health

California Dep't of Industrial Relations, http://www.dir.ca.gov/DOSH/dosh1.html
Division of Occupational Safety &
Health

Connecticut*| Dep'’t of Labor, Division of http://www.ctdol.state.ct.us

Occupational Safety & Health

Hawaii Dep'’t of Labor & Industrial http://hawaii.gov/labor/hiosh
Relations, Division of Occupationa
Health & Safety

Indiana Dep't of Labor, Occupational Safehttp://www.in.gov/labor/iosha
& Health Division

lowa lowa Workforce Development, http://www.iowaworkforce.org/
Division of Labor Services labor/index.html

Kentucky Dep't of Labor, Occupational Safetyttp://www.labor.ky.gov/osh
& Health Program

Maryland Division of Labor & Industry, http://www.dlIr.state.md.us/labor/mosh.html
Occupational Safety & Health

Michigan Dep't of Labor & Economic http://www.michigan.gov/dleg/0,1607,7-154-
Growth, Occupational Safety & 11407---,00.html
Health

Minnesota Dep't of Labor & Industry http://www.ddlfate.mn.us/mnosha.html

138 This table reflects contact information for statest have occupational safety and health plarts tha
have been approved by the U.S. Department of L&soupational Safety and Health Administration.
Those states indicated by an (*) have state-apgrplens which cover only public sector (state and
local government) employment.
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A. STATE OSHA REQUIREMENTS & GUIDELINES

§30.3.1(g)

State Agency Website
Nevada Division of Industrial Relations, | http://www.dirweb.state.nv.us
Occupational Safety & Health
Administration
New Jersey*| Dep't of Labor and Workforce http://lwd.dol.state.nj.us/labor/index.shtml
Development, Labor Standards &
Safety Enforcement
New Mexico | Environment Dep’t, Occupational| http://www.nmenv.state.nm.us/
Safety & Health Bureau OHSB_Website/ohsb_home.htm
New York* | Dep't of Labor, Division of Safety | http://www.labor.state.ny.us/
& Health workerprotection/safetyhealth/
DOSH_INDEX.shtm
North Dep't of Labor, Occupational http://www.nclabor.com/osha/osh.htm
Carolina Health & Safety Division
Oregon Dep't of Consumer & Business | http://www.orosha.org
Services, Occupational Safety &
Health Division
Puerto Rico | Puerto Rico Dep'’t of Labor & http://www.osha.gov/dcsp/osp/stateprogs/
Human Services puerto_rico.html
South Dep't of Labor, Licensing & http://www.lIr.state.sc.us/Labor/osha/
Carolina Regulation, Occupational Safety & index.asp
Health Administration
Tennessee Dep't of Labor & Workforce http://www.state.tn.us/labor-wfd/tosha.htm
Development, Occupational Safety
& Health Administration
Utah Labor Commission, Division of | http://www.uosh.utah.gov
Occupational Safety & Health
Vermont Dep'’t of Labor & Industry, http://www.state.vt.us/labind/vosha.htm
Occupational Safety & Health
Administration
Virgin Virgin Islands Dep't of Labor, http://www.osha.gov/dcsp/osp/stateprogs/
Islands* Division of Occupational Safety &| virgin_islands.html
Health
Virginia Dep't of Labor & Industry, Division http://www.doli.state.va.us
of Occupational Safety & Health
Washington | Dep't of Labor & Industries, http://www.Ini.wa.gov/wisha
WISHA Services Division
Wyoming Dep’t of Employment, Occupationdittp://wydoe.state.wy.us/

Health & Safety
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§30.3.2 CHAPTER 30—VIOLENCE IN THE WORKPLACE

§30.3.2

B. SPECIAL INDUSTRY-SPECIFIC WORKPLACE VIOLENCE
STATUTORY PROTECTIONS

§ 30.3.2(a)

The Florida Convenience Business Security Act

The State of Florida enacted the Florida ConvemidBagsiness Security Act (the “Act”) to
combat violence directed at late-night conveniemteres:®’ The Act requires that
convenience businesses that primarily sell gasolyneceries, or both and that are open
between 11:00 p.m. and 5:00 a.m. be equipped vettaio security measures, including
security cameras, a drop-safe or other devicesstrict access to cash receipts, lighted
parking, a notice stating the cash register cost@i0 or less, and window signs that allow a
clear and unobstructed view from outside the bngdiThe Act also requires that every
convenience store maintain a silent alarm to lavoreement or private security agencies,
unless an application for an exemption is madentbgranted by the attorney general.

The Act also provides that if a murder, robberyusé battery, aggravated assault, aggravated
battery or kidnapping occurred since July 1, 128®] the crime arose out of the operation of
the store, the business must implement additioealrity measures specified in the statute.
The business owner may file for an exemption frdme security measures if, after
implementing and maintaining them, none of the orahacts specified in the statute
occurred during a period of at least two years.

§ 30.3.2(b)

The Washington State Late-Night Retail Worker Crime Protection
Standards

The Washington Administrative Code includes LatgitliRetail Worker Crime Protection
standards, which require late-night retail esthbfisnts to implement detailed employee
training programs and specified engineering de$igiures=>® Employers are required, for
example, to provide crime prevention training a phan accident prevention program, and
training on security policies and procedures. Ttendards also obligate employers to
configure window and door displays to provide clegws from the inside, to provide
adequate outside lighting, and to install drop-satecomparable devices on the premises.

§ 30.3.2(c)

The New Mexico Convenience Store Standards

Effective June 1, 2004, the New Mexico AdministratiCode requiresonvenience stores
(defined as stores selling convenience goods witlvithout gasoline) to be equipped with
exterior lighting, a VHS or digital security systeansecurity alarm for the store, panic alarms
for each employee that notify the police or a gevsecurity company when activated, and a
depository or other safé On a monthly basis, the security system of theestanust be

137 FLA. STAT. §§ 812.173-175 (2007).
138 \WasH. ADMIN. CODE § 296-832-100 (2007).

139N. M. CopER. § 11.5.6 (2007). Compliance with the new codevisions was required within
90 days of its effective date, or on August 31,200.M. CopeR. § 11.5.6.21 (2007).
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C. WORKPLACE VIOLENCE POLICIES ADOPTED BY CITIES §30.3.3

inspected, and all inspection reports and docurtientaf repairs must be maintained for at
least two years.

The Administrative Code also requires crime preloenand safety training for employees
upon hire, to be reviewed at least every three honThe training must cover: (1) an
overview of the potential risk of assault; (2) aiernal procedures, such as cash handling
rules, designed to reduce risk; (3) proper useeoliisty measures and engineering controls
the employer has adopted; (4) behavioral stratdgielefuse tense situations and reduce the
likelihood of violence; (5) specific instructions diow to respond to a robbery and how to
respond to attempted shoplifting; and (6) emergemation procedures to be followed in the
event of a robbery or violent incident. Employeessmsign an acknowledgment form
indicating when they received the training, whidte temployer is required to maintain.
Current employees must be trained within 90 dayk@kffective date of the regulation.

New Mexico’s new code provisions require convengestores to post signs indicating that
there is a safe in the store to which employeesxatohave access, that there are active
security alarm and surveillance systems, and theretis a limited amount of cash in the
register. The store may not have more than $50ercash register at any time.

Convenience stores open between the hours of 5M0gmd 5:00 a.m. in New Mexico must

take at least one of the following additional ségumeasures: (1) have at least two
employees at the store, or one employee and osexigity personnel; (2) provide controlled

access area enclosed by transpired bullet-prooérmadd; or (3) provide a bullet-proof pass

through window restricting the service counter addeernatively, the employer may choose
to close the store and prohibit all sales transasti although it may allow employees to
perform duties such as store stocking, maintenandecleaning. If the employer chooses this
option, it must post conspicuous signs on all ewtea stating that the store is closed.

§ 30.3.2(d)
The New Jersey Violence Protection in Health Care Facilities Act

The Violence Protection in Health Care Facilitiest Avas signed into law on January 3,

2008, and requires certain health care faciliieNew Jersey to establish violence prevention
programs to protect health care workéfsCovered facilities are required to establish
violence prevention programs that must includeommittee to address violence prevention,
annual training, “personnel sufficiently trainedittentify aggressive and violent predicting

factors and the ability to appropriately respond aied manage violent disturbances,”

documentation of violent acts committed against leyges at work, and a post-incidence
response to provide support to employees effeggaddrkplace violence (e.g., an Employee
Assistance Program (EAP)).

§30.3.3

C. WORKPLACE VIOLENCE POLICIES ADOPTED BY CITIES

Increasingly, cities and towns of various sizesehtaken affirmative measures to address
workplace violence in an effort to safeguard citgrkers. These measures are sometimes
used and articulated as a challenge to private@map@ doing business in those cities.

149N.J. Pub. L. 2007, ch. 236.
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§30.34 CHAPTER 30—VIOLENCE IN THE WORKPLACE

Pursuant to the Seattle Municipal code, the cit$edttle prohibits violence against Seattle’s
employees, customers, clients and visitors to dskplaces. The city’s personnel director is
required to implement a Workplace Violence Preyven®rogram, to designate a coordinator
of the program, and to compile information to eedduthe program. In its workplaces,
St. Paul, Minnesota prohibitsiolent behavior defined as the use of physical force,
harassment or intimidation, or abuse of power ¢harnity where the impact is to control by
causing pain, fear, or hurt. As recently as Jun20D6, New York Governor George Pataki
signed a bill into law to reduce the risk of wordqd violence for public employees. The bill
requires public employers with 20 or more employteegssess risk and develop and utilize a
written plan of action to prevent workplace violefit

Other cities that have adopted policies toward gméag workplace violence include Boston,
Massachusetts; Camden, New Jersey; Colorado Spr@msrado; Hartford, Connecticut;
Riverside, California; and Milwaukee, Wisconsin.

Additionally, cities and states around the courarg beginning to focus on anti-bullying
policies for the workplace. Since 2003, a numbestates have introduced bills to prohibit
bullying in the workplace, including: California, o@necticut, Hawaii, Kansas,
Massachusetts, Missouri, Montana, New Jersey, Nevk,YOklahoma, Oregon, Vermont,
and Washingtor??

§30.3.4

D. PROTECTION FOR VICTIMS OF VIOLENCE

It is estimated that domestic violence resultsrireatimated 8 million missed days of work
each year in the United States, but only about 4%naployers provide training on the
subject!®® Several bills were proposed at the federal lene2008 designed to address this
matter. Suggested measures include providing jotepted leave under the Family and
Medical Leave Act to victims of violent crime andrdestic violence (and their immediate
family members) and creating employer liability faegligent conduct resulting in a
gender-motivated crime committed on an employersrnises.*

Additionally, in recent years, several states hpassed, or attempted to pass, legislation
allowing employees to take leaves of absence onuamtcof violence, including domestic
violence. lllinois’ Victims’ Economic Security an®afety Act (VESSAY® requires
employers of 50 or more employees to allow emplsyteetake up to 12 weeks of unpaid
leave per year for legal action, medical attenteamunseling, victims’ services or relocation.

Colorado requires employers of 50 or more to akkowemployee to take up to three days of
unpaid leave to protect himself or herself from dstic abuse, stalking, sexual assault, or

141 Gov. Pataki Signs Workplace Violence-Preventioh Biaily Lab. Rep. (BNA) No. 112, June 12,
2006, at A-14.

142 The legislative history of all proposed bills igadable at http://www.workplacebullyinglaw.org
(last visited Dec. 7, 2008).

143 Domestic Violence Spills Into Workplace, But Senslimesses Disagree on Solutipisily Lab.
Rep. (BNA) No. 74, Apr. 18, 2007, at A-1.

1444 R. 5845, 110th Cong. (2008); H.R. 6927, 110thd@¢2008).
145820 LL. ComP. STAT. ANN. 180/1-180/999 (2007).
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D. PROTECTION FOR VICTIMS OF VIOLENCE §30.34

any other crime whose underlying factual basisuides domestic violenc& An employee is
deemed to be protecting himself or herself underatt by seeking a civil protection order,
obtaining medical care, seeking legal assistanceseauring his or her home. To take
advantage of this leave provision, employees must éxhaust other available leave and
must have worked for the employer for at leastywee.

As compared to the lllinois and Colorado statukésine’s provisions for employment leave
for victims of violence are broader in some wayd aarrower in other§. They provide that

an employer must grant “reasonable and necessarg feom work,” with or without pay, for
court proceedings, medical services, or other sesvio remedy a crisis caused by domestic
violence, sexual assault or stalking. The leavet ineseeded because the employee or his or
her child, parent, or spouse is a victim of viokgnassault, sexual assault, stalking, or other
offense that would support an order for protectioder Maine law.

In California, employers with 25 or more employeasst allow an employee who is a victim
of domestic violence to take time off from wdfR.California’s Victims of Domestic
Violence Employment Leave Act states that an engdognay take unpaid time off from
work (or use available vacation or personal tinoe) t

» seek medical attention for injuries caused by doimeslence;

» obtain services from a domestic violence sheltergmam, or rape crisis center as
a result of domestic violence;

» obtain psychological counseling related to an eepee of domestic violence;
and

* participate in safety planning and take other astim increase safety from future
domestic violence, including temporary or permamefacation.*

An employer who discharges, retaliates or discratea against an employee taking time off
pursuant to this provision may have to reinstaé gmployee and is liable for all lost wages
and work benefits. Moreover, an employer who wilffurefuses to rehire or restore an
employee who has utilized such leave may be gaflty misdemeanar?

The California Penal Code provides that before taided person, who has gone to the
workplace of a party subject to a domestic violepia®ection order, may be released on his
or her own recognizance or on bail for an amoumerothan the amount contained on the bail
schedule, he or she must have a court heating.

Rhode Island’s Victim’s Economic Security and Sgafatt provides employment protection
for victims of crimes to be absent from work toeatl court proceedings related to the

146 CoLo. Rev. STAT. § 24-34-402.7 (2007).
147 ME. Rev. STAT. ANN. tit. 26, § 850 (2007).

148 pdditionally, no employer covered by the Califaniabor Code may discriminate or retaliate
against a victim of domestic violence for takinmé off from work to obtain or attempt to obtaindég
relief, such as a restraining order or injunctit;m help ensure the health, safety, or welfare ef th
victim or his or her child. 8. LAB. CoDE § 230(2007).

1491d. § 230.1.
150 CaL. LAB. CoDE § 230.
151 CaL. PENAL CoDE § 1270.1 (2007).

THE NATIONAL EMPLOYER® — 2009/2010 EDITION 2435



§30.34 CHAPTER 30—VIOLENCE IN THE WORKPLACE

crime!® The Act provides employment protection for victimiscrimes to be absent from

work to attend court proceedings related to theeriLeave may be unpaid, or the employee
may choose to use or an employer may require tiEogee to use accrued paid vacation,
personal leave or sick leave. An employer may lithe leave if it creates an “undue
hardship” to the employer’s business. Rhode Isksd prohibits discrimination against an
employee or applicant based on seeking or obtamipigptective order, or refusing to seek or
obtain a protective ordér®

North Carolina law prohibits an employer from diaajing, demoting, disciplining, or
denying a promotion to an employee who takes “nealsie time off” from work to obtain or
attempt to obtain a protective order or other felieer the state’s domestic violence I&iv.
An employee who is absent to seek such relief rfalkiw the employer’s usual time off
policy or practices. If the employer generally regs advance notice of absences, the
employee must provide advance notice unless tsesa emergency. Employers may require
the employee to provide documentation showing ¢asaen for the absence.

Many other states have statutes that provide tmglayers may not fire or retaliate against
employees who take time off from work to particgoat judicial proceedings, including those
addressing violenc®? In total, about one third of states have enacteiskation providing

152R.I.GEN. LAws § 12-28-13 (2007). The law applies to employetts D or more employees.
1%%|d. § 12-28-10.
154 N.C. GeN. STAT. § 95-270a (2007).

1%5Seee.g, ALA. CoDE § 15-23-81 (2007) (allows victim to respond toagna to testify in criminal
proceeding or participate in reasonable preparaf@na criminal proceeding); IASKA STAT.

§ 12.61.017 (2007) (allows victim to respond tomdna and to attend court proceedings to give
testimony); ARiz. ReEv. STAT. § 13-44392007)(allows victim to be absent to appear at crimiralre
proceeding)ARiz. REV. STAT. § 8-420(allows victim of a juvenile offense to be absemtappear at
court proceeding)ARK. CODE ANN. § 16-90-11052007) (allows victim to be absent to attend or
participate in a criminal justice proceedinGiLO. REV. STAT. § 24-4.1-303(8)2007)(allows victim

or victim's family member to respond to subpoendestify in criminal proceeding or to assist in
preparing for a criminal proceedingJpNN. GEN. STAT. § 54-85b (2007) (allows employee to attend
court or participate in police investigation foringe against employee or employee’s minor child);
CONN. GEN. STAT. 8§ 54-85d (2007) (allows employee to attend crahirourt proceedings of case in
which the employee’s parent, spouse, child orrsjplivas a homicide victim); 2. CODE ANN. tit. 11,

§ 9409(2007)(allows victim to respond to a subpoena, parti@pattrial preparation, or attend trial
proceedings as reasonably necessary to protegtdiira’s interests); EA. STAT. ANN. 8 92.57(2007)
(allows victim to respond to subpoena without pgialGA. Cobe ANN. § 34-1-3 (2007) (allows
employee to respond to court order without penatiygw. REv. STAT. ANN. 8 621-10.5 (2007) (allows
employee to respond to subpoena, testify, or atmdt as a prospective witnes$jp. CoDE
35-44-3-11.1(2007) (allows employee to respond to subpoeha)ya CoDe § 915.23(2006) (allows
employee to serve as witness in criminal cai); Cobe ANN. CTs. & Jub. PrRoc. § 9-205(2007)
(allows employee to respond to subpoena or attepbeeeding that he or she has a legal right to
attend, as defined by Maryland law);Ab6 ANN. LAwS ch. 268, § 14B (2007) (allows victim or
subpoenaed witness to attend criminal proceedingls}H. Comp. LAWS SERvV. 88 780.762 and
780.790 (2007) (allows victim leave to give testimdn court); MNN. STAT. 8 611A.036 (2007)
(allows employee to be absent to give testimongdart as victim or witness); igs. CODE ANN.

§ 99-43-45 (2007) (allows victim to respond to sadapa or participate in reasonable preparation for
court proceeding); K. Rev. STAT. § 595.209(1)(14) (2007) (allows a witness, vigtion victim’s
immediate family to respond to a subpoena or ttigigate in preparation for a criminal proceeding);
MONT. CODE ANN. § 46-24-205(3) (2005) (allows victim or a memhsdrthe victim’'s family to
participate in, prepare for, or attend a criminadgeeding); Mv. REv. STAT. ANN § 50.070 (2007)
(allows witness or person summoned to appear agness to testify); N.Y. BNAL LAaw § 215.14
(2007) (allows victim or witness to attend crimipabceeding); N.D. ENT. CoDE § 27-09.1-17 (2007)
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various levels of protection for victims of domestiiolence or their families from being
negatively impacted at work®

The New York City Human Rights laws make it unlalffar an employer in New York City
to refuse to hire, penalize, discharge, or otherwliscriminate against an individual because
of the actual or perceived status of the individasla domestic violence victitf. The New
York City Administrative Code definesomestic violence victitoroadly, as a person who has
been subjected to “acts or threats of violenceffirmitted by:

* acurrent or former spouse;
* a person with whom the victim shares a child in can;
* a person who is cohabiting with or has cohabitat#ll the victim;

* a person who is or has been in a continuing soelationship of a romantic or
intimate nature with the victim; or

* a person who is, continually has, or at regulaerirdls lived in the same
household as the victif®

In addition, domestic violence victims receivingdizal treatment or therapy for physical or
psychological effects may be covered under the Adtnative Code’s provisions regarding
159

disability.

The National Center for State Courts has publishe®esource Guide for Workplace
Domestic Violence, which outlines laws and legisikat provides guides and forms, and
suggests initiatives and prevention prograthdt also provides general information for
employers about the relationship between domegilence and the workplace. Additionally,
the Corporate Alliance to End Partner Violencepalition of 120 companies, has created a
website that provides research on domestic violebest practice tips to help employers
respond effectively, sample workplace policies, aathing materiald®*

Four states have recently enacted legislation adohg leave for victims of violence in
general. In 2005, Minnesota expanded its statuterging leave from work for victims of

(allows employee to serve as witnessjI®REvV. CODE ANN. § 2930.18 (2007) (allowing victim,
victim's family, or victim’s representative to assiin preparing for a criminal proceeding or to
participate in a criminal proceeding, in resportsa subpoena, if attendance is reasonably necessary
protect the interests of the victim); 18.FCoDE § 4957 (2007) (allows employee to testify as véme
or victim of a crime); S.CCoDE ANN. § 16-3-1550 (2006) (allows victim and witnesgéspond to
subpoena); taH CoDE ANN. 8 78-11-26 (2007) (allows employee to responé tsubpoena); V.
STAT. ANN. tit. 13, § 5313 (2007) (allows victim, victim’arhily member, or victim’s representative to
respond to a subpoena)aMCODE ANN. § 18.2-465.1 (2007) (allows employee to respanslimmons
or subpoena and attend future proceedings as eedoyr court in writing); Ws. STAT. § 103.87 (2006)
(allows employee to respond to subpoena for crihdase or juvenile justice case);Y@/. STAT. ANN.

§ 1-40-209(a) (2007) (allows victim or witness éspond to a subpoena).

1% Seee.g, Haw. REV. STAT. § 378-72 (2007); M Rev. STAT. tit. 26, § 850 (2007).
157N.Y. CIv. RIGHTS LAW § 8-107.1(2) (2007).

138 d. § 8-107.1(1)(b).

%9 See id§8 8-102(16), 8-107.

%0 The Resource Guide is available at http://www.orkne.org/WC/CourTopics/ResourceGuide.
asp?topic=FamVio&guide=6 (last visited Dec. 14,200

81 The CAEPV website iavailable ahttp://www.caepv.org. (last visited Dec. 14, 2007).
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violence. Under the 2005 statute, an employer nallsiv an employee victim (or an
employee that is the spouse or next of kin of aimicreasonable time off from work to
attend criminal proceedings related to the victimése'™®> An employer may not retaliate
against an employee for taking reasonable timéoofSuch purposes. Previously, Minnesota
law prohibited retaliation against victims or wisses because they had been subpoenaed or
requested by a prosecutor to attend court for tinpgse of giving testimony.

Effective January 1, 2006, New Hampshire enactedGhme Victim Employment Leave
Act, which requires an employer to allow an empyeho is a victim of a crime to leave
work to attend court or legal or investigative pedings associated with the prosecution of
the crime®® An employer may not retaliate against an emplayke is a victim of a crime
because the employee exercises his or her rigleiatee work. The employer may limit the
leave provided under the law if the employee’s éeaveates an “undue hardship” to the
employer’s business.

Kansas allows employees time off for medical aitentdomestic violence services, and
court appearances related to domestic violence exuad assault without employer
recoursé® An employee will only need to provide his or henpdoyer with reasonable
notice, and no adverse action may be taken agamnsmployee who provides documentation
within 48 hours of the unscheduled absence. Thd®me may use accrued paid leave, or if
none is available, no more than eight days of uhfggive per year.

Oregon requires employers to grant unpaid leawvedidcers who need time to seek legal help,
pursue a court order, or move out of a home assaltref domestic violenc®® The law
applies to employers with six or more employeesi employers may limit leave time if it
would create an “undue hardship” on the businesdditonally, the leave must be
“reasonable,” and employees may choose to useetwacation leave or other paid leave.

§30.3.5

E. THE SPECIAL ROLE OF WORKERS' COMPENSATION
CLAIMS IN WORKPLACE VIOLENCE

§ 30.3.5(a)

Employer’s Liabilities Under Workers’ Compensation— Models
from Selected States

The role of the workers’ compensation system isi@ant in workplace violence. In
general, an employee who is injured by violenceéhm workplace is limited to recovering
workers’ compensation benefits. However, the rubay from state to state. In California, for
example, in order for an employee’s injury to bempensable under the workers’
compensation statutes, the injury must not onlysbstained in the course of employment
(during the performance of service) but also muisteaout of the employmen® If these
requirements are met, the workers’ compensatiotesygenerally provides the exclusive

62 MINN. STAT. § 611A.036(2007).

163 N.H. Rev. STAT. ANN. §§275:61et seq(2007).
164 K AN. STAT. ANN. § 44-1132 (2007).

1855.B. 946, 2007 Leg., 74th Sess. (Or. 2007).
166 CaL. LAB. CODE§ 3600 (2007).
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remedy for injuries sustained by an employee dutitegemployment relationship, and the
worker will be precluded from seeking other civdins against the employ&.This section
provides a brief review of different types of ewerind injuries that may be compensable
under the workers’ compensation statutes, includisspults, psychiatric injuries, emotional
distress, and an employer’s willful misconduct.

An assaultin the workplace is compensable under Californiaskers’ compensation laws
where the subject matter of the dispute leadinth¢oassault involves the work itself, or the
work brought the injured employee and the perpatritdgether and created the conditions
and relations that resulted in the altercatf8rHowever, an assault at work that is purely
personal and unrelated to the employment is not pemsaeble under the workers’
compensation schem&. The workers’ compensation laws do not preventrapleyee from
stating a cause of action against an employerHeritentional acts of a coworker if the
employer knew of the behavior and failed to takeexiive action.”

Georgia courts interpret “in the course of” andisiaig out of” employment broadly enough
that workers’ compensation is often the exclusemedy available to a victim of workplace
violence. InMaxwell v. Hospital Authoritythe Georgia Court of Appeals found that an
employee was injured within the “scope of her emplent” when she was raped, beaten and
robbed in an employee parking lot after her shiffedd:’* The injuries were deemed to have
occurred “in the scope of her employment” becaheevictim was required to walk to her car
unescorted in the early morning hours several timegeek. Therefore, her recovery was
limited to workers’ compensation benefits and sbela not maintain a negligence cause of
action against the hospital. In another unfortuase out of Georgia, a pizza delivery driver
pulled over in response to a vehicle with a flaghitue light. The driver of the other car
doused him in gasoline and set him on fire, causewpnd and third degree burns over his
body. The Georgia Court of Appeals, followihpxwell held that workers’ compensation
was the plaintiff's only recourse as he was actinghe course of” his employment when he
pulled over to offer the other driver assistat@e.

Colorado law provides immunity from civil liabilitio the employer and employee when the
tortfeasor and victim are both acting in the cowftheir employment. The rule of immunity
operates even if the tort is intentional, such raassault’”® However, not all intentional torts
committed by employees against coworkers fall withie workers’ compensation bat.

Some states continue to attempt to restrict an @mpls ability to receive workers’

compensation benefits for psychiatric injuries galéhe employment relationship was a
substantial factor in the causation. For examplalif@nia law requires an employee to
demonstrate by a preponderance of the evidencdhbaictual events of employment were

167 CaL. LAB. CoDE §§ 3600, 3602(b)(1) (2007).

168 1 HANNA, CALIFORNIA LAW OF EMPLOYEE INJURIES & WORKERS COMPENSATION 8§ 4.50-4.51
(rev. 2d 1992).

189 Rogers v. Workers€Comp Appeals Bd.218 Cal. Rptr. 662 (Cal. Ct. App. 1985).

170 See Hart v. National Mortgage & Land C@35 Cal. Rptr. 68, 75-76 (Cal. Ct. App. 1987).
171413 S.E.2d 205, 207 (Ga. Ct. App. 1991).

2 Hulbert v. Domints Pizzalnc., 521 S.E.2d 43, 46-47 (Ga. Ct. App. 1999).

173 Kandt v. Evans645 P.2d 1300 (Colo. 1982).

174 See In re Question Submitted by the U.S. CoulppEals 759 P.2d 17 (Colo. 1988) (listing three
categories of intentional torts according to coninitg to the employmentyev d by Tolbert v. Martin
Marietta Corp, 858 F.2d 1479 (10th Cir. 1988).
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“predominant” as to all of the combined causes h# psychiatric injury. However, an
employee whose psychiatric injury resulted fromifigea victim of a violent act or from
direct exposure to a significant violent act” nemdy establish by a preponderance of the
evidence that actual events of employment wereuastantial cause” of the injury, which
means at least 35% - 40% of the causation wasodie tactual events of employmeéfit.

In order to be compensable in Texas, the psychbiatjry in question must be the result of a
qualified accidental injury, traceable to a spectfme, place and cause, which is incurred
during activities furthering the employer’s busmessenerally, anxiety over reprimands,
transfers, promotion decisions, and other genersakty related to a job are not considered
accidental injuries incurred in furthering the eoydr's business and are not considered
compensable mental trauma claims under the Workisipensation Act’

In Popovich v. Irlandpthe Supreme Court of Colorado held that a pEmttlaims against
her coworkers for intentional infliction of emot@indistress were not barred by coworker
immunity.”” The court stated that to the extent plaintiff need workers’ compensation
benefits from the employer, the recovery should m@tduplicated. IrKirk v. Smith the
federal court in Colorado held that a tort claim &ssault and outrageous conduct against a
supervisor resulting primarily in mental and emoébdistress, as distinguished from the
phy%gal incapacity to perform job duties, was hatred by the Workers’ Compensation
Act.

An employer’s willful attack on an employee is rotisk or a condition of employment, so
an employer’s intentional assault on an employe®ispensable under California’s workers’
compensation law and may also be redressed inilaaciion for damage¥”? Furthermore,
where an employee acts as the employer’s agerdrmihg another employee, the employer
can be liable for damages in a civil action.

The Illinois Supreme Court has held that the Wa@k&@ompensation Act bars certain state
tort claims against employet¥. The lllinois Workers’ Compensation Act contains an
exclusivity provision dictating that an employeesh@ “common law or statutory right to

recover damages from the employer . .. or its @gen employees” for accidental injuries

incurred in the course of employméPt.lllinois courts recognize exceptions to workers’
compensation exclusivity when the employee prohes the injury was not accidental, did

not arise from his employment, was not sufferetha course of his employment, or is not
compensable under the Workers’ Compensation*AdEmployees must show a specific
intent to injure on the behalf of the employer irder to avoid workers’ compensation

exclusivity.

175 CaL. LAB. CoDE § 3208.3(b) (2007).

176 Tex. LaB. CODE ANN. § 408.006 (2007)ee alsdDuncan v. Employers Cas. G823 S.W.2d 722
(Tex. App. — El Paso 1992, no writ).

177811 P.2d 379 (Colo. 1991).
178674 F. Supp. 803 (D. Colo. 1987).

179 SeeMagliulo v. Superior Court121 Cal. Rptr. 621 (Cal. Ct. App. 1975) (emplokéira waitress
and threw her to the floor while at work).

180 Collier v. Wagner Castings Gat08 N.E.2d 198 (lll. 1980).
181820 LL. ComP. STAT. ANN. 305/5(a)2007).

182 Bercaw v. Domins Pizzalnc., 630 N.E.2d 166 (Ill. App. Ct. 1994ee alsdVleerbrey v. Marshall
Field & Co., Inc,, 564 N.E.2d 1222 (lll. 1990).
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lllinois courts have held that claims for negligentliction of emotional distress may be
preempted by the Workers’ Compensation Act. Faiaimse, the plaintiff ifsmall v. Chicago
Health Clubs, Inc.alleged, among other things, that the employerdi®d a hostile
environment where gender-based discrimination wesnipted and encouraget® The
plaintiff alleged negligent infliction of emotiondistress because the employer failed to take
appropriate steps to prevent the continued haragsmbe court found that her negligent
infliction claim was preempted by the Workers’ Canpation Act because the Act contains
an exclusivity provision which bars an employeenfrbringing a common law suit for an
accidental injury arising out of and in the couos@mployment which is compensable under
the Act.

In Texas, a workplace injury including an assawit, be compensable under the workers’
compensation scheme unless: (1) “the injury arogeban act of a third person intended to
injure the employee because of personal reasonsnaindirected at the employee as an
employee or because of the employment;” or (2)hhey was a result of “the employee’s

willful attempt to injure himself or to unlawfullipjure another persort®

There is an exception in Texas for wrongful dea#ises, and this allows recovery for

exemplary damages where an employee’s death waseday an employer’s gross

negligence or intentional atf Gross negligences defined as more than momentary
thoughtlessness, inadvertence, or error of judgniinineans such an entire want of care as
to establish that the act or omission was the resulctual conscious indifference to the
rights, safety, or welfare of the person affectéfi¥Where this exception was relied upon in
the context of workplace violence, wrongful dea#ifwduits involving very large damage

claims have been reported.

In the context of workers’ compensation claims, Trexas Supreme Court has defined an
intentional act as one where the actor (the employer's agentyelgtidesires to cause the
consequences of his act or believes that the carsegs are substantially certain to result
from it."®” Thus, an employer’s liability for intentional card should be rare in the context
of workplace violence when an employee or thirdypaauses the violence. For example, in
one workplace violence case, the court determihatlih order for the employer to be held
liable for a gross negligence or intentional tddiro, it would have to be assumed that the
employer hired the aggressor with the desire ostsultially certain belief that the aggressor
would attack and injure the victitf? However, an employer does risk tort liability whéhe
employer is aware of a danger to an employee aigl tfa act to prevent it. Thus, if an
employer has knowledge that an employee is thenviof domestic violence and that the
employee is being threatened at work, the employeey be liable for failing to protect the
employee from harm while at wot®

183843 F. Supp. 398, 400 (N.D. Ill. 1994).

184 Tex. LAB. CODEANN. § 406.032 (2007).

1851d. § 408.001(b).

18 Transportation Ins. Co. v. MorigB79 S.W.2d 10, 20 (Tex. 1994).
187 Reed Tool Co. v. Copelifi89 S.W.2d 404, 406 (Tex. 1985).

188 SeePrescott v. CSPHNc., 878 S.W.2d 692, 695 (Tex. App.-Amarillo 199¢ijt denied; see also
Horton v. Montgomery Ward & Cdnc., 827 S.W.2d 361 (Tex. App.-San Antonio 19@#t denied.

189 Employer Liability for Domestic Violence in the Walace: Are Employers Walking a Tightrope
Without a Safety Net31 Tex. TECH. L. Rev. 139 (2000)
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§ 30.3.5(b)

Workers’ Compensation & the Perpetrator

An employee who commits a violent act in the woalga, and who sustains injury during the
course of a violent act, may or may not be entitedvorkers’ compensation benefits. For
example, California workers’ compensation law baasovery of benefits in the following
circumstances: (1) where the injury is intentiopadklf-inflicted; (2) where the employee
willfully and deliberately causes his or her owratie (3) where the injury arises out of an
altercation in which the employee is the initialypical aggressor; or (4) where the injury is
caused by the commission of a felonious act byirthueed employee or of a crime which is
punishable as specified in California Penal Cod¢iee 17(b) (addressing offenses that can
be either misdemeanors or felonies) for which thepleyee has been convicted. The
above-stated exceptions to recovery are likelyrewent the perpetrator of a violent act in the
workplace from recovering workers’ compensationdfigs for injuries sustained to himself
or herself during the course of the violent act.

§30.4

IV. PRACTICAL RECOMMENDATIONS FOR
PREVENTING WORKPLACE VIOLENCE

§30.4.1

A. SUMMARY OF LITTLER’'S SEVEN-STEP PRACTICAL PLAN
ON WORKPLACE VIOLENCE

In response to the growing phenomenon of workphaiodence and the growing legal
obligations imposed on employers to control viokenktittler Mendelson has developed a
practical seven-step approach (Seven-Step Planprimrenting and addressing workplace
violence. While these recommendations are weigintddvor of policy and protection from
legal liability, we also include recommendationsdsh on the work of trauma experts and
security consultantS® The Seven-Step Plan also incorporates some ofytigelines for
employers published and compiled by the Internafigkssociation of Chiefs of Policé

A summary of Littler’'s Plan is provided below.

Step One: Develop a Management Team

The first step in Littler's Seven-Step Plan is taka preventing and controlling workplace
violence a priority and to form a management teandévelop, review, and implement
policies dealing with violence in the workplace.eTlop levels of management must be aware
that the problem of workplace violence is growimglas still having devastating effects on
employees and on employers’ operations. Managemast recognize the problem and make
it a priority to attempt to control it. One of theost tangible methods of establishing this as a
priority is to designate a management team anditasgikh responsibility for: (1) identifying

1905ee e.g, C. Hatcher & S. WhiteYiolence & Trauma Responsi OCCUPATIONAL MEDICINE:
STATE-OFTHE-ART REVIEWS, Vol. lll, No. 4, 677-94 (Handley & Belfus, Indhila. Oct.-Dec. 1988).

191 SeeCombating Workplace Violenc&UIDELINES FOR EMPLOYERS & LAW ENFORCEMENT, report
provided by IACP’s Private Sector Liaison Commit{&895).
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A.SUMMARY OF LITTLER’S SEVEN—STEP PRACTICAL PLAN §30.4.1

and implementing a preventative plan; and (2) bevajlable to deal with incidents as they
arise.

Step Two: Implement Education & Training Program

The second step is to conduct an education andrigaprogram regarding early warning
signs of potentially violent behavior, the step$ditow to de-escalate violent situations, and
the methods of responding to and investigatingdiexais of workplace violence. Under the
direction of the management team, supervisors dh@aakive education in and guidelines for
preventing violence in the workplace. Experts adgiest a potential violent felon in the
workplace is likely to be a loner, often angry, gaoid, depressed and fascinated by
weaponry. The individual may be undergoing a pawtessful situation, such as a death or
divorce in the family, which is compounded by wddge difficulties.

Supervisors and managers should be instructedvintbaleal with individuals who exhibit
early warning signals of violence. When investiggta complaint, the employer must take
threats of violence seriously. Do not assume trdisgruntled employee is merely “venting”
or “blowing off steam.” The employer should alss@a® the reporting employee that he or
she has acted appropriately and will not be sulifecetaliation, and that a thorough and
prompt investigation will occur.

If possible, prior to discussing the matter witle gmployee, the management response team
should be convened. The possibility of using o@tsidnsultants to assist in the interview
process can be evaluated.

The employee should be asked for suggestions tomizi@ the risk of a violent act occurring.
At the conclusion of the investigation, if appreye, the employer should report back to the
complaining party its conclusions as well as amnped affirmative steps to control the
situation.

In addition to training supervisors, employers dticbave a “zero tolerance” workplace
violence policy, which is distributed to all empéms. Employers should also consider
training employees regarding the signs of potentiaikplace violence, and how employees
should respond. Both the “zero tolerance” policg #me training should emphasize the need
for employees to report unusual behavior or suggedblence, with assurances that: (1) such
reports will be promptly investigated and, if wared, action taken; and (2) the reporting
employee will not suffer retaliation for good faitéports.

Step Three: Increase Security Measures

The third step involves increasing security measuamd developing a cooperative
relationship with local law enforcement authoritidgsmployers should have in place a
comprehensive plan for maintaining security in therkplace. Many employers have
developed this as part of an injury and illnesy@néon program; other employers, based on
their location or the nature of their industry, domgo implemented tight security measures to
prevent outsiders from having access to the empbkyacilities. These plans should be
reviewed with special attention to the potentialvajlent behavior on the part of former
employees, current employees, or other individudie may carry domestic violence into the
workplace. In addition to physical changes in tmplyer's environment designed to
increase employee safety, policies should be readeto ensure that they are consistent with
and promote the employer’s basic program for adtlngsand preventing workplace violence.
Finally, the employer should establish a relatigmsiith the local police and sheriff's
department well in advance of any incident. Lo@k lenforcement may prove to be an
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excellent source for obtaining information on expeces of other companies in the area and
of suggestions about possible security precautmieke.

Step Four: Develop Response Procedure

The fourth step entails developing crisis proceslufer responding to an incident of
workplace violence. No matter how effective the agement team is in educating managers
and supervisors in detecting early-warning sigrafispossible violent behavior and in
defusing threatening situations, there are no gueea against workplace violence. Some of
the nation’s most responsible employers, who hapdhisticated procedures for preventing
violence, have nonetheless experienced occasiomatents of workplace violence.
Accordingly, the planning process demands the dgweént and practice of crisis procedures
in preparing for incidents of workplace violence.

Step Five: Use Judicial Resources

The fifth step is to consider using the courts tevpnt and redress incidents of workplace
violence. State law may provide a procedure foiolotg a court order that prevents an
alleged perpetrator from gaining access to thended victim. In addition, most states
provide legal avenues for the detention and psyatiavaluation of perpetrators of violence
if there is probable cause to believe that thegiespor is dangerous to himself or others.

Although employers often distribute photographs afangerous employee after obtaining a
restraining order or after threats are made, atowd such photographs creates a risk of
potential claims of invasion of privacy and defaimat State statutes may also prohibit
circulating photographs. To reduce the risk of iligh an employer should not provide
photographs of employees or former employees tal tharties without consulting with
counsel. If photographs are distributed to persbrihese employees receiving photographs
should be instructed not to release the photogrépltsird parties and not to have them in
public view.

Step Six: Prescreening & Consistent Enforcement of Workplace
Policies

Step six is to prevent workplace violence through tise of proper prescreening, consistent
enforcement of workplace rules, and employee aswsist programs or other health care
resources. Increasingly, employers face an obtigat investigate an employee’s propensity
for violence prior to offering employment. The cdese in this area has been generated under
the tort of negligent retention and is discussedhia chapter. Establishing procedures for
background investigation and considering the usecofening tests are essential parts of the
overall plan to minimize workplace violence.

An employer may even be held liable for failingpterform applicant background checks and
employee investigations. As previously discussadent statutory and common law sources
of liability include negligent hiring and retentionegligent failure to warn intended victims,
breach of an implied contract or covenant of gathfand fair dealing, occupational safety
and health acts, intentional or negligent inflintiof emotional distress, assault, battery, and
equal employment opportunity law§.Aside from the liability issues, employers arelikto
gain significant benefits from conducting applicaackground investigations. The practical

192 For further discussion of these issues, see gmistion oEmployers Duties & Legal Obligations
set forth above in § 30.2.1.
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benefits of such investigations include verifyirgliies, skills, qualifications, reliability, and
honesty. Careful screening of applicants througtk@p@und checks also serves to maximize
the employer’s investment of resources in hirind &aining new employees and to reduce
the likelihood of litigation concerning terminat@nFor a complete discussion of applicant
background checks, see Chapter 19t NATIONAL EMPLOYER”.

Another important element of this step is for thegpyer to inform its employees of what it
considers unacceptable behavior. A model polichibitng workplace threats and violence
should be developed and implemented after carefuéw by legal counsel. The employer’s
disciplinary procedures, their consistent applaati and the willingness to consider
alternative solutions, such as employee assistaragrams, may decrease the likelihood of
workplace violence. Normally, proper and consistgpplication of effective policies results

in an earlier detection of inappropriate behavinod @ends a consistent message that such
conduct will not be tolerated.

The employer should consider using health careadner resources to provide support for
employees. With medical care costs rising, it easingly important for employers to be
knowledgeable about the resources available to #mployees and, where necessary, to
guide the employees to make effective use of adailaealth care programs. To cope with
the trauma of a crisis situation, employers shawlosider arranging for trauma specialists to
be available to work with the management respoese tand the occupational physicians in
assisting to restore the work function. In lessedibening situations, employers should
consider using the company’s Employee AssistanagrBm (EAP), if one is available.
Counseling can be obtained from these programsnomdividual basis and, by special
arrangement, on a group basis. Employees can beedsthat the treatment is confidential
and will not become a part of an employee’s persbretords.

Finally, employers must consider their obligatiamsen asked for recommendations about
former employees involved in threats and violemdiet at work. Several courts have held
that where supervisors do not remain silent wheweddgor recommendations about their
former employees, they owe a duty of reasonable, ¢ath to third parties and to prospective
employers. Given this precedent, some legislatares considering the conditions under
which employers are privileged or immune from ligpifor providing the employment
history of a former or current employee. In 2004nhsota enacted such legislatioh.

Step Seven: Establish Clear Communication Channels

The final step in the Littler Seven-Step Plan imesl establishing clear internal and external
lines of communication to avert and respond efiedyi to crisis situations. In this step, the
management team should establish an internal emgyd®tline and instruct personnel to
report all incidents of workplace violence. The egemcy hotline should not be a
replacement for calling 911. Employees should s&ueted that in serious emergencies they
should call 911, followed by the company hotlinbeTperson staffing the hotline must have
ready access to telephone numbers to contact ajgieopepresentatives in the management
team.

The crisis response plan must provide for the éstabent of a corporate command center
that will serve as the communications hub to diteetactions of the company as they relate
to the crisis. The chain of command within and aghtire management team members must

193 MINN. STAT. § 181.967. Arkansas law also addresses liaffilitglisclosure of employment records.
ARK. CODEANN. § 25-19-105(c).
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be clearly established and arrangements must be maensure unimpeded communication
among them. Alternates for each team member shzeildesignated in case the member is
injured or is otherwise unavailable to carry ot br her functions. These procedures will
facilitate communications among company managemeniployees, victims’ families,
vendors, customers, and the public.

Finally, the employer must carefully consider hafiormation is disseminated to the media.
A widely publicized corporate crisis can often leronental to the reputation and goodwiill
of a company. Preplanning on the part of the engla@an greatly assist in protecting the
employer’s reputation, can affect how the mediaeustéinds the crisis, and ultimately will
safeguard the company against potential liability.

§30.4.2

B. THE SPECIAL ROLE OF PSYCHOLOGY, SECURITY & LAW
ENFORCEMENT IN ADDRESSING WORKPLACE VIOLENCE

As the Littler Seven-Step Plan indicates, employsdtsuld use a variety of measures to
combat workplace violence. They should consider daeses of workplace violence and
utilize available security and law enforcement veses to prevent it.

Psychological factors are relevant in determiningetiier particular individuals are more
prone to workplace violence than others. For exapgsychologists may assist in performing
threat assessments to assist an employer in igegtiind managing the risks of targeted
violence. These assessments often are of the uimpsttance for properly evaluating and
controlling perpetrators.

§30.5

V. ESSENTIAL TOOLS FOR PREVENTING WORKPLACE
VIOLENCE

Workplace violence encompasses a broad range afspveany of which can happen in any
workplace. This section, which provides practicall$ for preventing workplace violence, is

intended as a guide. Any plan developed by an gmplosing these guidelines should be
tailored to the organization’s specific situati@@mployers should be careful not to assume
obligations that they would otherwise not be regglito assume.

The primary purpose of a plan is to prevent losfefor harm to employees. No employer
can prevent all incidents of workplace violencewdwer, employers can minimize risks by
planning ahead and acting swiftly at the first sigef violent behavior. In addition, the

existence of a plan can be used as a shield irulesaslleging that the company has failed to
take steps to prevent workplace violence. Even rmopartantly, if adopted and followed, a

plan can be used as a sword in lawsuits allegiagttie company failed to comply with its

own procedures and policies.
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§30.5.1

A. SAMPLE WORKPLACE VIOLENCE POLICY

Workplace Violence Policy®*

Purpose

The Company is concerned about the well-being ardopal safety of its employees gnd
anyone doing business with the Company. The Commamgequently has adopted this
zero-tolerance policy which strictly prohibits wptlice violence. Acts of violence andfor
threats of violence, whether expressed or impliedatd individuals in the Comparfly
workplace, are prohibited and will not be toleratédl reports of incidents will be take
seriously and will be addressed appropriately. phitcy defines prohibited conduct, as wgll
as general procedures and potential responsive stegpe unfortunate event that workplgce
violence occurs despite these preventive measures.

Scope

—

This prohibition against threats and acts of viote(including domestic violence) appliesj|to
all persons involved in the operation of the Conypamcluding but not limited to, Comparfy
personnel, contract and temporary workers, andrangtse on Company property.

Definition of Workplace Violence

Workplace violence is any conduct that is seveffensive or intimidating enough to make
an individual reasonably fear for his/her persaswtety or the safety of family, friends pr
property. Examples of workplace violence includet &re not limited to, threats or actsjof
violence or behavior that causes a reasonablefaatimidation response and that occurs:

e on Company premises, no matter what the relatiprishbetween the Comparfy
and the perpetrator or victim of the behavior; or

e off Company premises, where the perpetrator isesom who is acting as §n
employee or representative of the Company at the, tivhere the victim is 2[
ngt

employee who is exposed to the conduct becauseod far the Company,
where there is a reasonable basis for believingwiadence may occur agai
the targeted employee or others in the workplace.

Examples of conduct that may be considered threatscts of violence under this poligy
include, but are not limited to, the following:

e Threatening physical or aggressive contact didettevard another individual dr
engaging in behavior that causes a reasonableffsach contact.

e Threatening an individual or his/her family, frd=) associates or property wgh
physical harm or behavior that causes a reasofedni®f such harm.

% The policies provided are samples only and do auwststitute and are not a substitution for
consultation with legal counsel. The law in thisaconstantly changes and must be reviewed before
implementing any policy of this regard. These sanalicies should not be implemented or executed
except on advice of counsel.
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e Intentional destruction or threat of destructidnttte Company’s or anotherfs
property.
e Harassing or threatening physical, verbal, writerelectronic communicationg,
including verbal statements, phone calls, emagl$ens, faxes, website materigs,

diagrams or drawings, gestures and any other férroromunication that causeq a
reasonable fear or intimidation response in others.

e Stalking. Stalking is defined as a pattern of ecmmdover a period of timq,
however short, which evidences a continuity of psgand includes physicpl
presence, telephone calls, emails and any other dfworrespondence sent py
any means.

e Veiled threats of physical harm or intimidation lixe statements, in any form,
that lead to a reasonable fear of harm or an igation response.

e Communicating an endorsement of the inapproptaésof firearms or weapors
of any kind.

e Possessing weapons of any type, whether licensedop and particularly
firearms. The only exception is local, state, agdefal law enforcement officefs
acting in the line of duty. Weapons, include, Inét ot limited to:

= any firearm, loaded or unloaded, assembled ossisabled, including pellg
“BB” and stun guns;

= knives (and other similar instruments) other thHapnse present in the
workplace for approved work purposes or for thecgmepurpose of food
preparation and service;

* any switchblade knife;
* brass knuckles, metal knuckles, and similar wespon
= bows, cross-bows and arrows;

= explosives and explosive devices, including firdeo ammunition and/of
incendiary devices;

|

= throwing stars, nun-chucks, clubs, saps, and &mgr gtem commonly use|
as, or primarily intended for use as a weapon;

» self-defense chemical sprays (mace, pepper spraggnisters or containefs
larger than two ounces;

= any object that has been modified to serve asiasrbeen employed asj a
dangerous weapon.

e Domestic violence. Domestic violence is definedagzattern of coercive tacti¢s
carried out by an abuser against an intimate pafthe victim) with the goal o
establishing and maintaining power and control dber victim. These coerci
tactics can be physical, psychological, sexualnegoc and/or emotional. Whefe
the abuser’s tactics include any of the above-itestrconduct on Comparjy
premises, this policy applies. Where such tactiocslude any of th
above-described behaviors off Company premises, gblicy applies where t
abuser is someone who is acting as an employespmsentative of the Compajy
at the time, where the victim is an employee whexjzosed to the conduct becagse
of work for the Company, or where there is a reabnbasis for believing tht
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violence may occur against the victim or othersthe workplace. The ter

“intimate partner” includes people who are legafiarried to each other, peogle
who were once married to each other, people whe had a child together, peofdle

who live together or who have lived together, aadgte who have or have hag
dating or sexual relationship, including same saxptes.

No-Violence Policy

Any employee who commits workplace violence will dagbject to disciplinary action up {o

and including termination of employment and will Bieected to stay away from Compal
property. Violators may also be subject to crimipasecution.

Additionally, where an employee is convicted ofrane of violence or threat of violenﬁl(]a

under any criminal code provision, the Company messethe right to determine whether

conduct involved may adversely affect the legitienatsiness interests of the Company,

as a result may implement corrective action uprnod mcluding discharge. Any employ
convicted of such a crime must report the conurctmthe Company absent a court orde
the contrary. Failure to do so is a violation ofstpolicy and subjects the employee
disciplinary action, including termination from elopment.

Procedures for Reporting

a

4

e
and
be
to
to

In the event that an employee believes that a ttlareact of violence has been made aganst

that employee or others, the employee should refhartdetails immediately to his/h
supervisor, site manager and/or Security and HurmRasources afinsert applicable
telephone #s]

Another option for reporting concerns (either amaoysly or using your name and cont
information) is thgCompany Hotline, at |

A 9-1-1 call may be appropriate first, in the gopdgment of the employees or manag

1%

r

hCt

ers

being carried out, a violent act from occurring, ar life-threatening situation fro

involved Under this policy, decisions may have to be maulekly to prevent a threat fro:F
he

developing. Nothing in this policy is intended teegent quick action to stop or reduce
risk of harm to anyone, including requesting immaéeliassistance from law enforcement
emergency response resources.

Failure to report any threats or acts of violemceolation of this policy is itself a violation tis
policy, and may subject any employees involvedsoipline, up to and including discharge.

Retaliation against anyone for reporting an actuauspected violation of this policy in go
faith will not be tolerated and will subject thedimidual engaging in the retaliation

or

bd
o]

discipline, up to and including termination. Anyngglaints about retaliation may be reporfed

in the same manner as violations of this policytaree reported.
What to Expect From [the Company]

All reported incidents of violence and threats ablence will be taken seriously aif
investigated. The Company will decide whether itsrkplace violence policy has be
violated and whether preventive or corrective acti® appropriate. The Company m
consult with law enforcement authorities or othesources as it deems appropriate, and

d

N
Ry
may

require a fitness for duty examination or otherf@ssional assessment through providers

chosen by the Company to determine whether a patpetpresents a threat to himself
herself or others in the workplace. If a violatiminthis policy occurs, the Company will ta
appropriate preventive and corrective action, ugrm including termination.

or
e
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§30.5.1 CHAPTER 30—VIOLENCE IN THE WORKPLACE

Threat Response Team (TI— At the Corporate level, the Company has creaf€R & that
consists of senior management staff appointed 8y(#EO or COO. Each Company facilgy
will have a site TRT. The membership of the siteT Tl consist of the following: Seniof
Site Management, Director of Corporate Securityilfi@s and/or Manager of Corporaje
Security, Senior Site Human Resources represeetasind the Manager of the affecged
department. Outside support services, such as lochlic safety officials, EAP, thredt
specialists, and local municipal officials will evolved as dictated by each situation] If
warranted, Corporate Security and/or Human Resswdenotify members of the site or tije
corporate TRT concerning any given situation. lahsaircumstances, this team will evalugte
the current situation or incident for assessmedt@anning purposes.

Company Expectations of Targeted Employees
Stay Away Orders

The Company reserves the right to seek stay awdgr®against any person who violates fhis
policy to the fullest extent allowed by law. In Busituations, the Company has an intereqt in
assisting any employee who reports proceedingdtairoa stay away order, including ope

that may apply to the workplace. Employees of trem@@any who are targeted by the

perpetrator may be asked to work with the Companghtain such an order against that
individual. Likewise, employees who have previousbught a stay away order againg a
perpetrator and/or are protected by an existingatay ordemust immediately

e Notify the company of the existence of any suateorand provide a copy of tlje
order.

¢ Notify the company of any violations or attemptéalations of the order.
e Notify the company of any changes to the order.

e Notify the company of the order being lifted.

Confidentiality and Safety

These provisions on workplace violence are intertdeplrotect the safety of all employegs,
and are in no way intended to infringe on an emgddy privacy. The primary goal of thepe
guidelines is to encourage an open, ongoing di@agth the affected employee, and thgse
within the Company who need to know, so that then@any can take reasonable step$ to
protect workplace safety. The Company's goal ishamdle all situations with the utmgst
sensitivity to the particular situation, while megtthe goal of workplace safety and securgy.

Avoiding Endangerment

Unfortunately, victims of violence sometimes chodse be uncooperative with thejr
employers’ attempts to protect them and other eyg@e. For instance, victims may decjde
not to tell their employers about threatened oua@ctiomestic violence that may follow the
employee into the workplace, or they may engadeehaviors that either provoke or continue
the threat of such violence. These behaviors aalnde simply not reporting a known thrdat
or act of violence that poses a threat in the Cayipaworkplace or by sending “mix
messages” to the perpetrator about whether toastay, provoking behaviors designed]to
agitate the perpetrator, or inappropriate contaitt the perpetrator when a stay away ordgr is
in place. These behaviors by the victim endangéronty the victim, but also others in tije
workplace. In such situations, the Company resehvesight to take corrective action agaifist
the uncooperative victim, up to and including teration. This aspect of the Company's
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policy is not designed to punish the victim, bubhécessary to protect all employees from|the
increased threat posed by endangering behavior.

Search Policy

The Company reserves the right to conduct workpilaggections at anytime, with or withopt
notice, for purposes of enforcing this policy, imdihg searching:

e outer clothing, packages, handbags, briefcasesphaks, lunch bags, boxds,
and/ or other containers being taken in or outhef Company’s buildings, or o
or from the Company’s grounds;

e vehicles parked on Company property (owned, leasextcupied), or company
owned vehicles;

e all workstations, computer files, book shelvegkbrs, desks, credenzas, fle
cabinets, store rooms and other areas.

Any refusal to permit an inspection upon requesy nasult in disciplinary action, up to a:ld
including termination of employment. The discovefyany violation of any other Company
policy as a result of such a search may also re@sulisciplinary action, up to and includifjg
termination of employment. Any illegal activity dsvered during an inspection is subjec{ to
referral to the appropriate law enforcement autiesri

§30.5.2

B. DOCUMENTATION

In addition to implementing a no-violence policyn@oyers should document all reports of
workplace violence incidents. Employers should doent the report of the incident, any
subsequent investigation and employer action, diwfy disciplinary action. A sample

incident report form follows.

Sample Incident Report

From: John Montgomery

Date: January 12, 2009

On January 12, at approximately 3:45 p.m., | anoedrto my division that quality contrp
was going to increase their monitoring of us. Omemy direct reports, Carl Reynold
seemed especially upset and called this “spyingrivited him to talk privately. We we
directly to my office; only the two of us were pees, and the meeting lasted abgut
10 minutes.

vJ

—

In this meeting, Carl stated that he thought the meanagement was applying too muych
pressure and that people were going to “crack.”

I told him that | thought that maybe he was ovestieg, and that this was not such a big dal.
At that time, Carl rose from his chair and movedidods me, leaning over my table, only a
few inches from my face. | felt threatened by Gablehavior. Before he left, Carl stated, [If
they keep it up, something’s gonna happen, somsaugta take responsibility for this.”
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